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About the Authors 


Thomas W. Christopher has been a 
Food Law Institute fellow in the New 
York University food law program dur- 
ing the past year. His article, “The 
Oleomargarine. Amendment,” is a re- 
sult of research done in connection with 
his graduate study in food, drug, and 
cosmetic law in the Institute. 

Mr. Christopher received his A. B. 
degree at Washington and Lee University 
and his LL.B. degree from the Uni- 
versity of Alabama, A member of the 
Alabama Bar, he was formerly a part- 
ner in the law firm of Phifer and Chris- 
topher in Tuscaloosa, Alabama. More 
recently, the author has been Assistant 
Professor of Law, Emory University, 
Atlanta, Georgia. 

Having been directly connected with 
the food industry since 1924, William 
M. Robbins is amply qualified to write 
an article of such scope as “The Food 
Industry.” Since graduating from Yale’s 
Shefheld Scientific School, he 
associated with General Foods Corpo- 
ration, from the training school of the 
Postum Company and a position in 
their New York sales department to his 
present position as vice president and 


has been 


director of the corporation. 

Mr. Robbins has 
several government agencies beginning 
with the National Industrial Board in 
1933. In 1941, he was with the Priori- 
ties Division of OPM, and was assist- 
director stall 


also served with 


general for 


ant deputy 
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WPB before be- 
coming chairman of the War Finance 
Committee of the United States Treas- 
ury Department and national director 
of sales during the Second War Loan 
Drive in 1943. 
Currently, Mr. 
of the board of 
Law Institute, Inc 


operations with the 


Robbins is chairman 


directors of the Food 


Another of the pioneer Food Law 
Institute fellows is Lawrence B. Kelly, 
who is doing graduate study and re- 
search in food, drug, and cosmetic law 
at the New York University School of 
Law. He is a graduate of the University 
of Georgia and the University of Georgia 
School of Law, and is a member of the 
During 


Georgia and Federal Bars 
World War II, Mr. Kelly 
five years on active duty with the United 
States Army separated with 
the rank of captain. Since the war, he 
has been a member of the faculty of 
the University of Georgia School of Law 

The third installment of Fred B. Lin- 
ton’s series on food and drug law lead- 
this 
articles 


spent over! 


and was 


ers is presented in issue of the 


JouRNAI gleaned 

the author’s long association with the 
Bureau of Chemistry and the Food and 
Drug Administration have proved to be 
of great interest. A more definitive re- 
sumé of Mr. Linton’ career appeared in 
the April JouRNAI 


These from 


It is indeed appropriate that articles 


by two of the first six fellows of the 
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Food Law Institute should be presented 
in the same issue of the JOURNAL in 
which the first annual report by the 
President of the Food Law Institute, Inc., 
Charles Wesley Dunn, is published. 
Mr. Dunn is perhaps equally well 
known to JOURNAL readers as the Chair- 
man of the Editorial Advisory Board. 
We refer you to the more complete 
survey of his illustrious career which 


can be found in the March issue of the 
JOURNAL. 

In this June JouRNAL, Franklin M. 
Depew notes the judicial and adminis- 
trative developments which have occurred 


last ap- 
JOURNAL 


since “Significant Comments” 
peared in the March issue. 

readers should be well-acquainted with 
Mr. Depew’s comments as they have 
been included in the JOURNAL since 1946. 











In Congress 


Health Insurance.—The Senate La- 
bor and Public Welfare Committee will 
continue its investigation of national 
health problems, with particular refer- 
ence to voluntary insurance plans, pur- 
suant to S. Res. 273. On May 26, the 
Senate authorized $37,800 for the Com- 
mittee to study all existing health plans. 


Pricing Practices Bill.—S. 1008, which 
modifies the Clayton and Federal Trade 
Commission Acts by defining “price” and 
clarifies the pricing practices of freight 
absorption and delivered pricing by 
recognizing that they are not in them- 
selves illegal though that they may be 
used as instruments of illegal conspiracy, 
awaits the President’s signature. 

Rice Marketing Quotas.—The rice 
marketing quota provisions of the Ag- 
ricultural Adjustment Act of 1938 is 
amended by H. R. 7700, which was 
passed by the House on May 1 and was 
reported without amendment by the 
Senate Committee on Agriculture and 
Forestry on May 18 before being passed 
on June 8. 

Corn and Wheat Excess Marketing 
Penalty.—S. 3510, relating to the rate 
of penalty on the farm marketing ex- 
cess of corn and wheat, was reported 
without amendment by the Senate Com- 
mittee on Agriculture and Forestry on 
May 18, and was passed by the Senate 
on June 8. 
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Narcotic Drugs as Contraband Arti- 
cles.—The term “contraband article” 
with respect to narcotic drugs is re- 
defined by S. 3380, which was reported 
by the Senate Committee on Finance, 
June 1, and was passed by the Senate 
on June 8. Report No. 1755 states that 
the purpose of the bill is to increase 
the “situations which vehi- 
cles, and aircraft used in illegal traffic 
drugs may be and 


in vessels, 


in narcotic seized 
forfeited.” 

Conservation of Natural Fish Re- 
sources.— Three bills to provide for the 
conservation of natural fish resources 
and for an adequate and balanced flow 
of fish and fish products in interstate 
and foreign commerce have been intro- 


duced: S. 3680, on May 31, was re- 
ferred to the Senate Committee on 
Interstate and Foreign Commerce; H. R 
8692 and H. R. 8693, on June 1, were 
referred to the House Committee on 


Banking and Currency. 

Use of Chemicals with Food Prod- 
ucts.—A committee to investigate and 
study the use of chemicals, pesticides, 
and insecticides in respect to food prod- 
ucts is created by H. Res. 323, which 
was approved by a special House com- 
mittee on May 11. 

Agricultural Extension Work.—A bill 
(H. R. 3222) to foster the cooperative 
agriculture education work of the ex- 
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tension services, to free the extension 
services from the performance of non- 
governmental functions and _ political 
activity, and to promote economy in 
agricultural work was the 
subject of a hearing before the House 
Agriculture Committee on May 16. 


extension 


Peanut Marketing Quotas.— Tlie pea- 
nut marketing quota provisions of the 
Agricultural Adjustment Act of 1938 
would be amended by H. R. 7044, which 
was introduced January 30 and was be- 
fore the House Agriculture Committee 
on May 15. 


In the Department of Agriculture 


Juice 
system 


Revision of Canned Apple 
Grade Standards.—A scoring 
to aid in establishing grades based on 
factors of color, absence of defects, and 
flavor has been included in the revision 
of grade standards for canned apple juice 
(15 F. R. 3209). 

Standards for Grades of Canned Ap- 
plesauce.—Revision of current grade 
for applesauce has 
recom- 


canned 
It includes a 
and 


standards 
proposed. 
mended fill of 
system to ascertain grade by rating fac- 


been 


container scoring 


tors of color, consistency, finish, ab- 
sence of defects, and flavor (15 F. R. 
3284). 


Frozen Corn - on - the - Cob Grade 
Standards.—A revision of 
grade standards for frozen corn-on-the- 
cob offers a scoring system to determine 
grade by rating the factors of color, ab- 
sence of defects, tenderness, and ma- 
turity (15 F. R. 3034). 


Grade Standards for Extracted Hon- 
ey.— Extracted honey, including liquid 
honey, crystallized honey, and partially 
crystallized honey, is the subject of a 
proposed grade standard revision. A 
scoring system for ascertaining grade 
based on the factors of flavor, absence 
of defects, and clarity is provided. The 
color of honey is not a factor of quality 


pre yp SC d 
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for the purpose of these grades as 
classification of color is determined by 
means of the U. S. D. A. color stand- 


ards for honey (15 F. R. 3036). 


Standards for Green Corn.—The De- 
partment of Agriculture is considering 
the issuance of United States Standards 
for green corn to become effective during 
July, 1950. The standards, as outlined, 


would include the grades of U. S. No. 


1, U. S. Fancy, and Unclassified (15 
F. R. 3157). 

Frozen Okra Grade Standards.— The 
first issue of grade standards for frozen 


okra is being considered. The proposed 
standards list the styles and grades and 
provide a scoring system for determin- 
ing grade by rating factors of color, 
absence of defects, and character. The 
to be a factor of 


size of a unit is not 


quality in grading (15 F. R. 3157). 


Standards for Blueberries for Proc- 
essing.—Standards for blueberries for 
processing may be issued. The proposed 
standards would be applicable to spe- 
cies of the genus Vaccinium which con- 
tain barely noticeable small seeds, and 


not to huckleberries which contain ten 
large seeds with bony coverings. The 
grades of U. S. No. 1, U. S. No. 2, U.S. 
No. 3, and Unclassified are listed (15 


F. R. 3190). 
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In the Food and Drug Administration 


Tests and Methods of Assay for 
Antibiotic and Antibiotic - Containing 
Drugs.—The regulations for tests and 


methods of assay for antibiotic and 
antibiotic-containing drugs have been 
amended by assigning a potency of 780 
micrograms per milligram to the work- 
ing standard for streptomycin (15 F. R. 


3320). 


Certification of Batches of Antibiotic 
and Antibiotic-Containing Drugs.—The 
regulations for certification of batches 
of antibiotic and antibiotic-containing 
drugs have been amended to increase 
the weight of the samples required of 
the procaine penicillin used in com- 
pounding procaine penicillin for aqueous 
injection and the weight of the samples 


required of the buffered crystalline pen- 
icillin used in compounding procaine pen- 
icillin and buffered crystalline penicillin 
for aqueous injection. 

In addition, the packaging require- 
ments for procaine penicillin and buf- 
fered crystalline penicillin for aqueous 
injection have been revised when the 
immediate container contains a single 
dose (15 F. R. 3320). 


New Chief of New Drug Section.— 
Dr. Ralph Grafton Smith, 
and Chairman of the Department of 
Pharmacology at Tulane University 
School of Medicine in New Orleans, has 
been appointed Chief of the New Drug 
Section of the Division of Medicine 


Professor 














In the Federal Trade Commission 


Medicinal Preparations. — Misrepre- 
sentation of the therapeutic properties 
and the effectiveness of an antihista- 
mine preparation, Antamine, is charged 
in FTC Docket 5772. Published and 
broadcast advertisements have falsely 
represented, according to the complaint, 
that Antamine is a cure, preventative, 
and a competent and effective treat- 
ment for the common cold. Claims that 
the product was tested and perfected 
by Navy doctors and that in clinical 
tests 90 per cent of colds were stopped 
in hours are challenged by the com- 
plaint, as are advertising claims con- 
cerning the safety of Antamine’s formula. 
The complaint lists the sole active 
ingredient as pyranisamine maleate, 
each tablet containing approximately 25 
milligrams. 

Pruvo, a medicinal preparation desig- 
nated as quickly and completely reliev- 
ing the pains of arthritis, rheumatism, 
and neuritis, is the subject of a com- 


Page 278 


plaint in FTC Docket 5778 charging 
false advertising. Respecting representa- 
tions that Pruvo is safe and may be 


taken by practically anyone without 
stomach upset or other unfavorable re- 
actions, the complaint alleges that be- 
cause the product contains aspirin, it 
“cannot be taken with safety and im- 
punity by persons who are adversely 
affected” by this drug, and that its use 
may cause stomach upset and other un- 
favorable reactions. 

Representations that Formula A-N-1 
cures colds or is effective 
throat 


prevents or 
for the relief of 
tions due to colds are to be ceased, as 
are claims that 
caused by colds is reduced 80 per cent 
through the use of A-N-1 (Stipulation 
7989). 
A corporation engaged in selling two 
preparations, “Hen-Roib” and 
(Continued on page 366.) 


minor irrita- 


employee absenteeism 


drug 
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The Oleomargarine Amendment 


BY THOMAS W. CHRISTOPHER 


THE AMENDMENT GIVES AUTHORITY OVER ALL COLORED 
OLEO TO THE FDA. HERE IS A DISCUSSION OF THE CONSTI- 
TUTIONALITY OF THE INTRASTATE COMMERCE PROVISION 


ERETOFORE, the Federal Food, Drug, and Cosmetic Act’ 
applied only to products which at one time or another were in 
interstate commerce. Colored oleomargarine is now an exception, 


The new Oleomargarine Act,’ signed by [resident Truman on 
March 16, 1950, repeals Federal taxes on oleomargarine, and sets out 
certain regulations for the product. These regulations are made a part, 
by amendment, of the Federal Food, Drug, and Cosmetic Act. The 
act * also provides that: 

Colored oleomargarine . . . which is sold in the same state ... in which 


it is produced shall be subject in the same manner and to the same extent to 
the provisions of this Act as if it had been introduced in interstate commerce.* 








152 Stat. 1040 (1938), as amended, 21 * The word Act when used herein with- 
U. S. C. 301 (1946). Hereinafter cited in out identification refers to the Oleomar- 
notes, and sometimes in text as Food and garine Act herein discussed. 

Drug Act. ‘This section becomes Section 407 (a) 

2 Public Law No. 459, Eighty-first Con- of the Food and Drug Act. 
gress, Second Session, March 16, 1950. 


Oleomargarine Amendment Page 279 





THE AUTHOR IS ASSISTANT PRO- 


FESSOR OF LAW, EMORY 


VERSITY, ATLANTA, GEORGIA 





UNI- 





In plain words, this means that the Food and Drug Administration 


has authority over all colored oleomargarine.® This action by Congress 


may not be unique, but it is certainly an anomaly and a sharp one," and, 


if constitutional, it is likely to cause alarm in some quarters when its 


legal and political significations are fully appreciated. 


Concept of Commerce Clause Power 


The commerce clause 


" of the Constitution, and the Tenth Amend- 


ment * form the fundamental basis for any consideration of the con- 


stitutionality of this Federal sally into intrastate commerce. 








5 Thus, it appears that uncolored oleo- 
margarine is subject to the Food and Drug 
Act only when it can be connected up 
with interstate commerce. An interesting 
collateral question immediately arises from 
this situation which may merit subsequent 
consideration. If a producer of uncolored 
Oleomargarine sells his product only lo- 
cally, he apparently is not within Federal 
control. If a local restaurant buys a 
supply from him and then colors it, while 
it is not altogether clear from the lan- 
guage, it would appear that under the 
Act the restaurant is subject to Federal 
control. Now, assuming that the product 
was adulterated by the producer, does 
such a producer thereby come under the 
Federal regulations? Thus, can a later 
act of a vendee subject an otherwise ex- 
empt vendor to this law? As will be 
seen from the discussion of our central 
issue (the constitutionality of Section 407 
(a)), no serious constitutional question is 
raised, but rather we have a problem of 
statutory construction. See: United States 
v. Tannuzzo et al., 174 F. (2d) 177 (2nd 
Cir. 1949), certiorari denied, 94 L. Ed. 38 
(1949) (Vespole v. United States). 
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*It is true that the Sullivan decision 
held that a local storekeeper was subject 
to the Food and Drug Act, but there the 
product in question had once been in 
the current of interstate commerce, and the 
Supreme Court said that in such case the 
product could be followed and regulated 
even after the interstate journey had 
ended. But here, colored oleomargarine 
is subjected to federal regulation regard- 
less of whether or not it ever is in inter- 
state commerce. United States v. Sullivan, 
332 U. S. 689 (1948) [CCH Food Drug Cos- 
metic Law Reports { 7076]. 

7 The apposite portions of Article I, Sec 
tion 8 of the Federal Constitution read: 
‘The Congress shall have Power . , we 
regulate Commerce with foreign Nations, 
and among the several States . And 
‘“‘To make all Laws which shall be nec- 
essary and proper for carrying into Exe- 
cution the foregoing Powers, and all other 
Powers vested by this Constitution in the 
Government of the United States or in 


any Department or Officer thereof.’’ 
‘**The powers not delegated to the 
United States by the Constitution, nor 


prohibited by it to the States, are reserved 
to the States respectively, or to the 
people.”’ 
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The phrase “commerce . . . among the several states” un- 
doubtedly meant to the constitutional fathers just what an ordinary 
reader today would imply by it: thus, trade across state lines. In 
their time, they would have been profoundly shocked if Congress had 
attempted to regulate a food product which was made, sold, and con- 
sumed within a small village. But, as Mr. Justice Story pointed out, 
the Constitution “was not intended to provide merely for the exigencies 
of a few years, but was to endure through a long lapse of ages, the 
events of which were locked up in the inscrutable purposes of Provi- 
dence.” ® In line with this purpose, the Constitution authorizes Con- 
gress to make all laws “necessary and proper” for carrying into 
execution its enumerated powers. So, the concept of the commerce 
clause power held by the founding fathers is important to us here, but 
is not controlling except on broad principle. Mr. Justice Holmes 
once wrote: 

when we are dealing with words that also are a constituent act, like the 
Constitution of the United States, we must realize that they have called into 
life a being the development of which could not have been foreseen completely by 
the most gifted of its begetters. . . . We must consider what this country has 
become in deciding what that [Tenth] Amendment has reserved.” 


Thus, the limits of Federal power are not always to be determined 
by the fence between transactions which are adjudged to be in inter- 
state commerce and those which are not. The Supreme Court has 
always held that under proper circumstances Congress, under the 
commerce power, may regulate intrastate or local matters, although the 
application of the doctrine in practice has not been uniform. 


Foundations for Congressional Power 


In 1819, Chief Justice John Marshall, in his now classic decision 
in McCulloch v. Maryland," laid a broad, hardy foundation for Con- 
gressional power. He stated that “the government of the union, though 
limited in its powers, is supreme within its sphere of action,” '* and 





®° Martin v. Hunter’s Lessee, 1 Wheat. 114 Wheat. 316 (U. S. 1819). 
304, 326 (U. S. 1816). 1224 Wheat. 405 (U. S. 1819). 
1” Missouri v. Holland, 252 U. S. 416, 
433-434 (1920). 
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speaking of the last clause of Article I, Section 8 of the Constitution 
), the Chief Justice wrote: 


” 


(“‘to make all laws 


The clause is placed among the powers of Congress, not among the limita- 
tions on those powers. . . . If no other motive for its insertion can be suggested, 
a sufficient one is found in the desire to remove all doubts respecting the right 
to legislate on that vast mass of incidental powers which must be involved in 
the constitution, if that instrument be not a splendid bauble.” 


And he added this germane statement: 

Let the end be legitimate, let it be within the scope of the Constitution, 
and all means which are appropriate, which are plainly adapted to that end, 
which are not prohibited, but consist with the letter and spirit of the Constitt 
tion, are constitutional.” 

It was not until 1824 that the Supreme Court probed into the 
meaning of the commerce clause. In Gibbons v. Ogden,'* Chief Justice 
Marshall enunciated a robust, elastic interpretation which is still quoted 


with approval by the court. 


What is this [commerce] power? 


It is the power to regulate; that is, to prescribe the rule by which com- 
merce is to be governed. This power, like all others vested in Congress, is 
complete in itself, may be exercised to its utmost extent, and acknowledges 
no limitations, other than are prescribed in the constitution.” 


In the ensuing decades, until almost the end of the century, 
Supreme Court decisions had little to say about the power of Congress 
under the commerce clause. They dealt rather with the rights of 
states, and from this approach certain activities such as “production,” 
“manufacturing,” and “mining” were said to be within the province of 


the states, and beyond the power of Congress." 


“It was not until 1884,” wrote Mr. Justice Jackson, “with the 
enactment of the Interstate Commerce Act that the interstate com 
merce power began to exert positive influence in American law and life. 
This first important Federal resort to the commerce power,” Justice 
Jackson continued, “was followed in 1890 by the Sherman Anti-Trust 
Act and, thereafter, mainly after 1903, by many others. These statutes 





134 Wheat. 419-421 (U. S. 1819). % See: Veazie v. Moor, 14 How. 568 


144 Wheat. 421 (U.S. 1819). (U. S. 1852); Kidd v. Pearson, 128 U. S. 1 
1° 9 Wheat. 1 (U.S. 1824). (1888). 


% 9 Wheat. 196 (U. S. 1824). 
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ushered in new phases of adjudication, which required the court to 
approach the interpretation of the Commerce Clause in the light of an 
actual exercise by Congress of its power thereunder.” ** For a period, 
the court followed the old decisions and greatly restricted the power 
of Congress to regulate commerce,” and it was only gradually that it 
returned to the vigorous power described by Chief Justice Marshall in 
Gibbons v. Ogden. 


One of the early indicants of a new approach by the Supreme 
Court, which to many was portent, was the decision in 1904, in Northern 
Securities Company v. United States.*° This was an antitrust action 
by the Federal government against a holding company organized under 
the laws of New Jersey, based on the holding company’s taking over 
the stock of two interstate, competing railroads. The court held, five 
to four, that the Sherman Anti-Trust laws applied, and that the statute, 
so interpreted, was constitutional. Strangely enough, Mr. Justice 
Holmes, who had been appointed to the court by Theodore Roosevelt 
on the assumption that he would look with favor on Roosevelt’s “trust- 
busting,” wrote an apprehensive dissenting opinion, saying that the 
Anti-Trust Act did not apply to holding companies such as this one, 


and that if it did, the Act was unconstitutional. 


Mr. Justice Harlan, in his majority opinion, unrolled a philosophy 
of national power under the commerce clause which was a prelibation 
of the future attitude of Holmes, and of the present Supreme Court. 

the power of Congress over commerce extends to all the instrumentalities 
of such commerce, and to every device that may be employed to interfere with 
the freedom of commerce among the states and foreign nations.” 


In 1905, in Swift & Company v. United States,** a progenitor of 
modern decisions on the subject, Mr. Justice Holmes spoke for the 
court in upholding the right of the Federal government to control a 
combination wherein a dominant proportion of dealers in fresh meat 
agreed, among other things, not to bid against each other in livestock 
markets. Holmes wrote that although the alleged combination embraced 





% Wickard v. Filburn, 317 U. S. 111, 121 derson wv. United States, 171 U. S. 604 


(1942). (1898). 

™ See: United States v. E. C. Knight * 193 U. S. 197 (1904). 
Company, 156 U. S. 1 (1895): Hopkins v 7193 U. S. 344 (1904). 
United States, 171 U. S. 578 (1898): An- 2.196 U. S. 375 (1905). 


Oleomargarine Amendment Page 283 








restraint and monopoly of trade within a single state, its effect upon 
commerce Was not accidental, secondary, remote, or merely probable, 
and he concluded that the acts could be enjoined. This decision, wrote 
Chief Justice Taft nearly two decades later, “fitted the commerce clause 
to the real and practical essence of modern business growth.” ** (Italics 


added. ) 


In United States v. Patten,™ in 1913, the Supreme Court held, in the 
face of a defense that the activities were intrastate, that an attempt to 
corner the cotton market was actionable under the Anti-Trust Act, as 
the acts affected interstate commerce. The majority opinion was by 
Mr. Justice VanDevanter, with Holmes, Lurton, and Chief Justice 
White in. dissent. In 1914, in the Shreveport Rate Case,”®> the court 
upheld the right of the national government to control the rates of 
intrastate railroads. Speaking for the court, Mr. Justice Hughes, who 
was to be one of the most forcible and articulate figures in the modern 
evolution of the commerce power concept, said: 

. Congress in the exercise of its paramount power may prevent the common 
instrumentalities of interstate and intrastate commercial intercourse from being 
used in their intrastate operations to the injury of interstate commerce. 


The Justice added this significant sentence: 


This is not to say that Congress possesses the authority to regulate the 
internal commerce of a State, as such, but that it does possess the power to 
foster and protect interstate commerce, and to take all measures necessary or 
appropriate to that end, although intrastate transactions of interstate carriers 


may thereby be controlled.™ 


In the child-labor case ** of 1918, Congress had traveled along an 
unfamiliar path. The implicit and palpable effect of the statute was 
to regulate production. The court ruled, five to four, that the statute 
was unconstitutional, and that it regulated labor in a factory, a right 


reserved to the states. 


Mr. Justice Holmes’s dissenting opinion was in the end to prevail. 


Holmes wrote: 





*s Board of Trade v,. Olsen, 262 U. S. 1, *6 234 U. S. 350-353 (1914). 

35 (1923). 27 Hammer v. Dagenhart, 247 U. S. 251 
24 226 U. S. 525 (1913). (1918). (Overruled by United States v 
25 234 U. S. 342 (1914). Darby, 312 U. S. 100 (1941).) 
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The objection urged against the power is that the states have exclusive 
control over their methods of production and that Congress cannot meddle 
with them, and taking the proposition in the sense of direct intermeddling | 
agree to it. ... But if an act is within the powers specifically conferred upon 
Congress, it seems to me that it is not made any less constitutional because of 
the indirect effects that it may have, however obvious it may be that it will 
have those effects, and that we are not at liberty upon such grounds to hold 


it void. 


And he added: 


I should have thought that the most conspicuous decisions of this court 
had made it clear that the power to regulate commerce and other constitutional 
powers could not be cut down or qualified by the fact that it might interfere 


with the carrying out of the domestic policy of any state.™ 


This dissent reached back over the years to Gibbons v. Ogden, and 
forward over the Twenties and Thirties to the so-called “New Deal” 
court. There would be only one more stage in the evolution of the 
commerce power concept, and that would have to await another genera- 


tion on the Bench for its full flowerage. 


A much cited decision is United States v. Ferger *® (1919), in which 
the Supreme Court upheld a conviction under a Federal statute relat- 
ing to bills of lading, wherein the defendant was charged with forging 
and passing forged bills of lading (relating to interstate shipments) 
with intent to defraud, the act being committed in Cincinnati, Ohio. 
Speaking of the defendant’s contention, Chief Justice White, in the 


majority opinion, made this symptomatic statement : 


But this mistakenly assumes that the power of Congress is to be neces- 
sarily tested by the intrinsic existence of commerce in the particular subject 
dealt with, instead of by the relation of that subject to commerce and its effects 
upon it... . if the proposition [of defendant] were sustained it would destroy 
the power of Congress to regulate, as obviously that power, if it is to exist, 
must include the authority to deal with obstructions to interstate commerce 

and with a host of other acts which, because of their relationship to and 
influence upon interstate commerce, come within the power of Congress to 
regulate, although they are not interstate commerce in and of themselves.” 


Another milestone among commerce cases is Stafford v. Wallace,” 


in which Chief Justice Taft spoke of the stockyards as “a throat 





28 247 U. S. 277-278 (1918). # 250 U. S. 203 (1919). 
2 250 U. S. 199 (1919). 31 258 U. S. 495 (1922). 
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through which the current flows.” *? In upholding the power of Con- 
gress to regulate stockyards within a state, the Chief Justice stated: 

Whatever amounts to more or less constant practice, and threatens to 
obstruct or unduly to burden the freedom of interstate commerce is within 
the regulatory power of Congress under the commerce clause, and it is primarily 
for Congress to consider and decide the fact of the danger and meet it. This 
Court will certainly not substitute its judgment for that of Congress in such 
a matter unless the relation of the subject to interstate commerce and its effect 
upon it are clearly nonexistent.” 


In 1934, the Supreme Court unanimously upheld the conviction of 
a labor union and others, under the Sherman Anti-Trust Act, for con- 
spiring to control the local sale of poultry.** The court assumed, with- 
out deciding, that the interstate journey had ended. The Sherman 
Act applied, the court said, as the acts of the defendants affect the flow 
of interstate commerce. Mr. Justice Butler wrote that “intrastate acts 
will be enjoined whenever necessary or appropriate for the protection 
of interstate commerce against any restraint denounced by the act.” * 


Increased Latitude in Federal Regulation 


sy the mid-thirties, the Supreme Court was inclining toward 


greater latitude for Federal regulation. 


A landmark of the era is the Jones & Laughlin Steel Corporation 
decision,** decided in 1937 by a five-to-four majority. There, a manu- 
facturer obtained his raw materials from other states, processed them, 
and then sold a substantial proportion of the finished product to firms 
outside the state. The court held that where such commerce would 
be obstructed by labor disputes in his plant, the manufacturer was 
subject to the provisions of the National Labor Relations Act. 

Although activities may be intrastate in character when separately con- 
sidered, if they have such a close and substantial relation to interstate com- 
merce that their control is essential or appropriate to protect that commerce 
from burdens and obstructions, Congress cannot be denied the power to exer- 
cise that control.” 





32 258 U.S. 516 (1922). ® 291 U. S. 299-300 (1934). 
33 258 U. S. 521 (1922). * 301 U. S. 1 (1937). 
% Local 167, 1. B. T. etc. v. United States, 7 301 U. S. 37 (1937). 


291 U. S. 293 (1934). 
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In Consolidated Edison Company v. NLRB,** in 1938, the court 
ruled that where some of its customers did interstate business (Western 
Union, railroads), the Edison Company was subject to the provisions 
of the National Labor Relations Act, even though it did no business 
outside New York State. Chief Justice Hughes wrote that it is the 
“effect upon interstate . . . commerce, not the source of the injury, 


which is the criterion.” *® (Italics added.) 


These last two decisions make use of an old doctrine which has 
never been denied by the court, but its application therein is extended. 
The court of another day might well have upheld a regulation in the 
Edison case as to rates, as it did in railroad cases, but the regulation 
of labor conditions within the plant is another matter. The court’s 
decisions are consistent in upholding Federal power over intrastate 
matters where direct interference (and sometimes, intent) is shown. 
But now, the tribunal sees interference where formally it would have 


seen none, 


Supreme Court's Latest Concept of Commerce Power 


The decisions in the Jones & Laughlin and Edison cases portended 
the most recent stage in the evolution of the Supreme Court’s concept 
of the commerce power. In this new stage, the court takes a four 


square position. Four cases will illustrate. 


One of the most discussed decisions of the last decade is United 
States v. Darby Lumber Company* (1941), in which the court 
unanimously upheld the power of Congress to prohibit the employment 
of workmen at other than prescribed wages and hours in the production 
of goods which would enter interstate commerce. Mr. Justice Stone 
wrote that while manufacturing is not of itself interstate commerce, 


Congress may regulate intrastate activities 


which so affect interstate commerce or the exercise of power of Congress over 
it as to make regulation of them appropriate means to the attainment of a 
legitimate end. . 
S. 100 (1941) 
S. 118 (1941). 








% 305 U. S. 197 (1938). 
* 305 U. S. 222 (1938). "3 
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And he made this significant statement: 


Congress, having by the present act [Fair Labor Standards Act of 1938] 
adopted the policy of excluding from interstate commerce all goods produced 
for the commerce which do not conform to the specified labor standards, it may 
choose the means reasonably adapted to the attainment of the permitted end, 
even though they involve control of intrastate activities.“ 


He added that the Tenth Amendment does not deprive “the national 
government of authority to resort to all means for the exercise of a 
granted power which are appropriate and plainly adapted to the per- 


mitted end.” * 


In Wickard v. Filburn,** Mr. Justice Jackson came forward with a 
rangy, environing doctrine which is the climax to the court’s develop- 


ment of the commerce power concept; for it, in effect, ploughs under 


all the particular restrictions which the Supreme Court had formerly 
set around the Congressional power. The Justices upheld, without 
dissent, the authority of the national government, in controlling the 
volume and price in interstate commerce, to regulate a farmer’s wheat 
production, even for home and farm consumption. Mr. Justice Jackson 


wrote: 


The Court’s recognition of the relevance of the economic effects in the 
application of the Commerce Clause . . . has made the mechanical application 
of legal formulas no longer feasible. Once an economic measure of the reach 
of the power granted to Congress in Commerce Clause is accepted, questions 
of Federal power cannot be decided simply by finding the activity in question 
to be “production”, nor can consideration of its economic effects be foreclosed 


by calling them “indirect.” “ 


Admitting that no previous decision of the court had held that such 
activities may be regulated where no part of the product is intended 
for interstate commerce or intermingled with the subjects thereof, the 
Justice wrote that 

even if appellee’s activity be local and though it may not be regarded as com- 
merce, it may still, whatever its nature, be reached by Congress if it exerts a 
substantial economic effect on interstate commerce and this irrespective of 
whether such effect is what might at some earlier time have been defined as 


“direct” or “indirect.” “ 





#2 312 U. S. 121 (1941). * 317 U. S. 123-124 (1942). 
#8 312 U. S. 124 (1941). * 317 U. S. 125 (1942). 
#4317 U. S. 111 (1942). 
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Justice Jackson then illustrated the “substantial economic effect” in 
this case. 

This record leaves us in no doubt that Congress may properly have con- 
sidered that wheat consumed on the farm where grown if wholly outside the 


scheme of regulation would have a substantial effect in defeating and obstruct- 
ing its purpose to stimulate trade therein at increased prices.” 


The third case is United States v. Wrightwood Dairy Company,** 
also in 1942. This was a suit by the United States to enforce an order 
of the Secretary of Agriculture under the Agricultural Marketing 
Agreement Act of June 3, 1937. The respondent was a handler of 
milk which was produced and sold in Illinois. Under the Marketing 
Act the Secretary was authorized to fix minimum prices to be paid 
producers of milk, but it stated that he “shall regulate . . . only 
such handling [of milk] . . . asis in the current of interstate or 
foreign commerce, or which directly burdens, obstructs, or affects 
interstate or foreign commerce in such commodity. . . .” The 
Secretary, in due form, had found that all milk produced for sale in the 
marketing area “is handled in the current of interstate commerce, or 
so as directly to burden, obstruct, or affect interstate commerce in milk 
or its products,” and had fixed minimum prices to be paid producers. 
Respondent failed to comply. 


The lower court found that none of respondent’s milk, separately 
or intermingled with other milk, crossed the state lines, but that it was 
sold in competition with the milk of other dealers in the area. The 
court also found that over 60 per cent of the milk sold in the area 
was produced in Illinois, and approximately 40 per cent came from 
without the state. The Supreme Court, without dissent, found that the 
Secretary had authority under the Marketing Act to so order, and 
upheld the constitutionality of such Federal regulation. Chief Justice 
Stone wrote: 

Congress plainly has power to regulate the price of milk distributed through 
the medium of interstate commerce, . . . and it possesses every power needed 
to make that regulation effective... . [The commerce power] extends to those 
activities intrastate which so affect interstate commerce, or the exertion of the 
power of Congress over it, as to make regulation of them appropriate means 
to the attainment of a legitimate end, the effective execution of the granted 
power to regulate interstate commerce.” 





* 317 U. S. 128-129 (1942). # 315 U. S. 118-119 (1942). 
U. S. 


* 315 110 (1942). 
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The Chief Justice then repeated what the court has often said: 


. no form of state activity can constitutionally thwart the regulatory power 
granted by the commerce clause to Congress. Hence the reach of that power 
extends to those intrastate activities which in a substantial way interfere with 
or obstruct the exercise of the granted power.” 


The real significance of this decision lies, not so much in the rules 
or measures expressed, as in the upholding by these rules and measures 
Federal regulation of a local product such as milk. To most justices 
of an earlier day, either because of different economic and political 
views, or/and because of a less interlaced, complex economy, there 
was a material and decisive difference between stockyards and intra- 
state railroads, and locally produced and sold milk. 

The Chief Justice went on to say: 


the marketing of a local product in competition with that of a like com- 
modity moving interstate may so interfere with interstate commerce or its regu- 
lation as to afford a basis for Congressional regulation of the intrastate activity. It 
is the effect upon the interstate commerce or its regulation, regardless of the 
particular form which the competition may take, which is the test of Federal 
power.” 


Mr. Justice Murphy elaborated on the philosophy behind this and 
the Filburn decisions in North American Company v. SEC ™ in 1946. 
Here, Congress sought to control holding companies in the electric 
and gas utility industries. Mr. Justice Murphy wrote that a “holding 
company predominately local in character may nevertheless engage in 
activities affecting or burdening interstate commerce. . . .”* He 
continued : 

This broad commerce clause does not operate so as to render the nation 
powerless to defend itself against economic forces that Congress decrees inimical 
or destructive of the national economy. Rather it is an affirmative power com- 
mensurate with the national needs. It is unrestricted by contrary state laws 
or private contracts. And in using this great power, Congress is not bound 
by technical legal conceptions. Commerce itself is an intensely practical matter. 

. To deal with it effectively, Congress must be able to act in terms of eco- 
nomic and financial realities. The commerce clause gives it authority so to 











act.” 
” 315 U. S. 119 (1942). 8 327 U. S. 699 (1946). 
"315 U. S. 120 (1942). * 327 U. S. 705 (1946). 


* 327 U. S. 686 (1946). 
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Curbs on Congress’ Power Under Commerce Clause 


In the presence of these utterances and rulings by the Supreme 
Court, especially in the Filburn, Wrightwood Dairy Company, and North 
America Company decisions, may we conclude that there are no longer 
any effective curbs on Congress’ power under the commerce clause, 
and thus that the long accepted doctrine of states’ rights has been 
eviscerated? To put it another way, is John C. Calhoun’s prediction 


of eventual majority rule now a reality ? 


Without doubt, the decisions of the last decade give more freedom 
to Congress in this respect. It may be pointed out, however, that one 
of the reasons, but not the only one, that recent decisions appear to 
grant’ more latitude to Congress, is that the lawmakers are now more 
adept and resourceful in writing statutes which can be upheld. Thus, 
the Supreme Court struck down an attempt to control the sale of grain 
for future delivery on boards of trade under the federal taxing power,” 
and a short time later allowed Congress to do, in effect, the same thing 
under a statute based on the commerce power.” 


It should be noted also that the court still sits in judgment on the 
relationship or connection of the activity or thing to interstate com- 
merce. To be sure, the tribunal appears to have less difficulty in seeing 
the connection than formerly, but it continues to look for it. 


In 1934, a unanimous court upheld a conviction under the Anti- 
Trust Act where local sellers conspired to control the local sale of 
poultry, saying defendant’s acts affected the flow of interstate com- 
merce.*’ Then, in 1935, a unanimous court struck down an attempt 
by the national government to regulate the wages and hours of 
employees of local slaughterhouse operators in New York City, saying 
this went too far, that the connection was not close enough.” 

. the government argues that hours and wages affect prices . . . that the cutting 
of prices brings about a demoralization of the price structure. ... The argument 
of the government proves too much... the authority of the Federal government 


may not be pushed to such an extreme as to destroy the distinction , .. between 
“commerce among the several states” and the internal concerns of a state.™ 











' Hill v. Wallace, 259 U. S. 44 (1922). "AL. A, Schechter Poultry Corpora- 


* Board of Trade v. Olsen, 262 U. S. 1 tion v. United States, 295 U. S. 495 (1935) 
(192%). * 295 U. S. 548-550. 


% Local 167, 1. B. T. etc. v. United States, 
291 U. S. 293 (1934). 
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Chief Justice Hughes wrote, in 1937, that the court will not permit 
the obliteration of the distinction between “what is national and what 
is local” and thus create a “completely centralized government.” * 
And he uses the phrase “close and substantial relation to interstate 
commerce” in spelling out the test. In the Consolidated Edison Com- 
pany decision, in 1938, the court affirmatively states that the acts in 
question may affect interstate commerce. In the Darby decision, in 
1940 Mr. Justice Stone used such phrases as: “it [Congress] may choose 
the means reasonably adapted, . . . to resort to all means . . . which 
are appropriate and plainly adapted, . . . to make regulation of them 
[intrastate activities] appropriate means.” (Italics added.) 

The Filburn decision contains this statement: “. . . even if 
appellee’s activity be local . . . it may still . . . be reached by 
Congress if it exerts a substantial economic effect on interstate com- 
merce. . . .” (Italics added.) And as pointed out, the writer of the 
opinion goes into detail to show how it was reasonable for Congress to 
find such a “substantial economic effect.” 


In the Wrightwood Dairy Company decision, Chief Justice Stone 
included such phrases in setting up the test as “control over intrastate 
transactions as is necessary and appropriate, . . . as to make regulation 
of them appropriate means to the attainment of a legitimate end, 
intrastate activities which in a substantial way interfere.” The Chief 
Justice then pointed out in practical business terms how it was reason- 
able that Congress could find such interference or obstruction to exist. 
In the North American Company decision, Mr. Justice Murphy not only 
laid down a sweeping concept of Federal power, but in justifying the 
decision, he talked in practical terms of the economic relationship of 
the activities in question to interstate commerce. 


This is not to say that the Supreme Court will substitute its judg- 
ment for that of Congress as to the wisdom or practicality of an act, 
but simply that the court will strike down as unconstitutional what it 
considers an unreasonable or arbitrary attempt by Congress to control 
local matters. Thus, the Supreme Court has not so much changed the 
old basic rule against Federal usurpation of state matters as it has 
broadened its conception of what reasonably may be considered by 
Congress as affecting, or likely to affect, interstate commerce and its 





* NLRB v. Jones & Laughlin Steel Cor- 
poration, 301 U. S. 1 (1937). 
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regulation. Theoretically, then, Congress’ power over local matters 
is still finite. Practically, vastly more Federal power may now be 
asserted than formerly if only skilled draftsmanship is used in drawing 
up the legislation. 


Oleomargarine Industry 


Let us look now at the practical facts of the oleomargarine 
industry.” 

Table grades of oleomargarine, as made in the United States, 
contain principally vegetable oils such as cotton and soybean oils; 
in some cases peanut oil, cocoanut oil, or corn oil may be used, and in 
restricted instances a combination of animal and vegetable oils are 
used. Whole skimmed milk is used as the emulsifier. Baker’s grades 
of oleomargarine are usually made of some combination of vegetable 
and animal oils.** It is practicable to produce it in local plants with a 
moderate outlay of capital,®* and it can be made from cheap fats of 
many kinds, as well as from filthy ones. It is not difficult to conceive 
of locally produced, unregulated, cheaply made oleomargarine com- 
peting with a strictly regulated interstate product, to the detriment 
of the latter. 

In January 1950, a total of 79,859,000 pounds of oleomargarine 
was produced in the United States. Ninety-eight per cent of this was 
made from vegetable oils only, and the remainder from a combination 
of vegetable and animal oils. Coloring was added to 24,151,000 pounds, 
leaving roughly two-thirds uncolored. On December 31, 1949, stocks 


- — 





*!' The Federal Food and Drug Adminis- * There are several references in the 
tration established a Standard of Identity Congressional Committee hearings on oleo- 
for oleomargarine in 1941. 21 Code of margarine bills in the Ejightieth and 
Federal Regulations, Section 45 (1949); Eighty-first Congresses to the practicality 
CCH Food Drug Cosmetic Law Reports of establishing plants in the various states, 
§ 2271 (1947). Upheld in Land O’Lakes_ and to the cost thereof. One witness esti- 
Creameries, Inc. v. McNutt, 132 F. (2d) mated the cost at approximately $250,000 
653 (CCA-8: 1943). for a modern type plant See: Hearings 

® The writer is indebted to Mr. William before Committee on Finance, Senate, on 
J. Condon, Attorney, New York Cfty, for H. R. 2043, Eighty-first Congress, First 
information on present practice in making Session, 14-15, 31-32, 164-165 (1949). See 
oleomargarine. Also to the United States also: 96 Congressional Record 414, 421 
Department of Agriculture, Foods—En- (January 13, 1950). Statements differed 
riched, Restored, Fortified (AIS-39) 10-11 on the number of states in which there 
(1945); 96 Congressional Record 290 (Jan- are oleomargarine plants, but the con- 
uary 10, 1950) (table prepared by the  sensus was that slightly more than one- 
United States Department of Agriculture) ; third have them. 

a short article in the New York Times, 
January 29, 1950, Section 4, page ES, 
column 6. 
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of oleomargarine in the United States totaled 3,398,803 pounds colored, 
and 6,691,490 pounds uncolored.” : 


So far as the writer can ascertain, little oleomargarine is presently 
being produced by purely local concerns. 


Oleomargarine Act 


How, then, does the Oleomargarine Act itself fit into the pattern 
which the Supreme Court has worked out ? 

First, we have a clear finding of fact in the Act that noncomplying, 
intrastate, colored oleomargarine constitutes a burden on interstate 
commerce. Section 3 (a) of the Act reads: 

The Congress hereby finds and declares that the sale, or the serving in 
public eating places, of colored oleomargarine or colored margarine without 
clear identification as such or which is otherwise adulterated or misbranded 
within the meaning of the Federal Food, Drug, and Cosmetic Act depresses 
the market in interstate commerce for butter and for oleomargarine or margarine 
clearly identified and neither adulterated nor misbranded, and constitutes a 
burden on interstate commerce in such articles. Such burden exists, irrespective 
of whether such oleomargarine or margarine originates from an interstate source 
or from the state in which it is sold. [Italic added] 

The Senate Committee on Finance, in reporting the bill (H. R. 
2023) out during the First Session of the Eighty-first Congress, stated: 

Without regulation of colored oleomargarine from all sources there cannot 
be effective regulation of that part of the colored oleomargarine which comes 
from out-of-state sources.” 

These findings, backed up by committee hearings, and remarks 
in open debates, would appear to support an “economic effect,” and 
to substantiate the reasonable necessity and appropriateness of extend- 
ing Federal control to all colored oleomargarine. The industry is a 
national one. It is one which, in the judgment of Congress, should 
be regulated in so far as it touches interstate commerce. And, in the 
judgment of Congress, the possible harmful effects on interstate com- 





** See: Margarine Production, January, and of the per cent of total production 
1950, United States Department of Agri- bought for home consumption. However 
culture (Production and Marketing Ad- numerous references are made thereto in 
ministrator) March 3, 1950. debates in the House and Senate. For 

*® Senate Report No. 309, Ejighty-first example, Senator Fulbright explained that 
Congress, First Session (1949). Committee this (and other) provision was ‘‘included 
hearings on the bills in the Eightieth and in an effort to satisfy the complaint 
Eighty-first Congresses have little to say that there might be some deception in 
on this intrastate control directly, al- the local sales, in a restaurant [sic].”’ 
though there is much evidence and dis- 96 Congressional Record 78 (January 5, 
cussion as to the possibility of local plants 1950). 
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merce and the regulation thereof from unregulated, local, colored oleo- 
margarine are such as to make it necessary to regulate the local as 
well as the interstate product. Further, oleomargarine has a long his- 
tory of governmental regulation,® and it is a matter of common 
knowledge that the consumer may be deceived by having colored oleo- 
margarine passed off on him as butter. On the whole then, for the 
average man in the street, we do not have as clear a case on the facts 
of “substantial” relation or “economic” effect as in the intrastate rail- 
road or stockyard cases, but we probably have a slightly more con- 
vincing one than in the Filburn or Wrightwood Dairy Company cases. 


The general principles of law laid down in those two cases would 
appear to cover our situation here. For our purposes, the Filburn 
case is similar on the facts, and, if anything, involves a more drastic 
interference with local activities. Wrightwood Dairy Company v. United 
States is not so close. In it, under authority of Congress, the Secretary 
of Agriculture found as a fact that all milk in the particular area was 
in, or directly burdened, obstructed, or affected, interstate commerce. 
Thus, under that statute, the Secretary could not control the price of 
all milk. For an extreme example, one would think that where one 
hermit or an otherwise uninhabited mountain in the state sold a 
quart of milk a week from his cow to another hermit a mile away on 
an otherwise uninhabited neighboring mountain in the same state, 
and where the closest neighbors lived fifty miles away, the Secretary 
would find it difficult to justifv, under the statute, an order regulating 
the price of such sale. But in the present Act, Congress finds as a fact 
that all colored oleomargarine everywhere must be regulated. This 
distinction may or may not be material. Mr. Justice Stone, in the 
Darby decision, above, referred to such a situation. He wrote that “Con- 
gress has sometimes left it to the courts to determine whether the 
intrastate activities have the prohibited effect on the commerce, as in 
the Sherman Act . . .,” and sometimes to an administrative agency 
(Interstate Commerce Act, and the National Labor Relations Act), 
and that “sometimes Congress itself has said that a particular activity 
affects the commerce . . .” (citing as examples of the latter the Fair 
Labor Standards Act of 1938, the Safety Appliance Act, and the Rail- 
way Labor Act). He then stated that the only function of courts in 








*“ Oleomargarine was first made in 1869 
by a Frenchman. The tax repealed by 
this act dates back to 1886 (25 Stat. 209). 
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passing on the validity of this latter class “is to determine whether the 
particular activity regulated or prohibited is within the reach of the 
Federal power.” ** The three examples cited by Justice Stone of Con- 
gress so finding are easily distinguished from the present statute, and 
the test given in the last sentence quoted could work either to uphold 
or to strike down, as the court could decide that the activity was or 
was not, in the particular case, within the Federal power. 

The present Act, then, is anomalous in its scope and directness. 
Nevertheless, there is ample precedent for upholding its constitution- 
ality, and in view of the fact that the Act concerns itself with food 
regulations, its chances of being upheld are probably enhanced, for 
the Supreme Court appears to be particularly conscious of the need 
for broad Federal power in matters relating to food and drug regulation. 


Future Congressional Action 

How much further Congress can go is a question. Even the 
decisions in late years indicate that there is a line which cannot be 
crossed, In the past, the general rules and precedents have been broad 
enough to cover the situation before the Supreme Court if it had been 
inclined to uphold, but the Justices would say that the act went too far. 
Now, the rules and precedents appear to be comprehensive enough to 
cover, with astute draftsmanship of the statute, almost any foreseeable 
control Congress might place on local matters. Yet it is possible, and 
if Congress meddles in matters not related to health, national industries, 
and the like, probable, that somewhere along the line the Supreme 
Court will again say that each case is decided on its facts and that this 
one goes too far. 


It is not unusual for the court to have to deal with two conflicting 
constitutional powers or rights in a case. The First Amendment often 
stands in opposition to the commerce power or state police power, 
especially in labor situations. The Wagner Act, for example, led to 
questions of restriction of freedom of speech. It may be that the court 
will eventually call up a reticulate doctrine which will make use on a 
practical level of interplay between the commerce power and the Tenth 
Amendment so as to preserve both. At least, such a proposition is 
worth exploring.®* ° [The End] 








* 312 U. S. 100, 120 (1941). * The foregoing article is a “condensa- 
tion of a longer paper. 
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THE FOOD INDUSTRY 


e@ @ @ @e @ BY WILLIAM M. ROBBINS 





SOME OBSERVATIONS ON THE FOOD INDUSTRY: ITS SIZE, 
SHAPE, AND INFLUENCE ARE TREMENDOUS, AND ITS 
ECONOMIC AND SOCIAL SIGNIFICANCE IS WIDESPREAD 





Y ONE YARDSTICK, the food industry is the greatest of our 
industrial giants. It is rivaled only by the government in what 
it takes out of the customers’ pockets. Americans are spending 

between fifty and sixty billion dollars a year for their food and drink. 
This is also about what they are spending for government at all its 
levels. Well over half of the national income, therefore, goes to the food 


and drink purveyor and to the tax collector. 


The cornucopia or horn of plenty has long been the symbol of 
abundance. Our great abundance of food in this country can be said 
to come to our tables through two cornucopias placed small end to 
small end. At the intake end are more than six million farms and our 
relatively small number of fisheries. These pour into the large end of 
the first cornucopia about a ton of food a year for every person in the 
United States. 


Many farm products are sold or turned over to and collected by 
a group of enterprises numbered in the lower thousands. These include 
local, regional, or terminal grain elevators or other storage facilities, 
stockyards, commission merchants, and other handlers of unprocessed 
foods. A good deal is sold by farmers direct to processors, such as 
canners, dairy companies, and local meat packers. 


According to the Census of Manufacturers for 1947, some 40,000 
plants process “foods and kindred products,” employing about one and 
one-half million persons. These plants constitute the small end of the 
first cornucopia. 
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From these processing plants and from the other collectors of 
food from the farmers, food goes on its way to the ultimate consumer 
through some 5,000 to 10,000 wholesalers and not far from a million 
retail outlets, counting not only food stores but hotels, restaurants, 
canteens, and other establishments where food is served for on-premise 
consumption. That’s the largest outlet end of the second horn of plenty 


Altogether, more than seven million enterprises are engaged in 
growing or catching, collecting, processing, and distributing food and 
food products to our 151 million people. Most of these enterprises are 
quite small, averaging about two employes apiece. Amongst them they 
employ (not including unpaid members of farm families) not far from 
15 million. (How much of our farm employment is engaged in pro- 
ducing nonfood items, such as cotton and tobacco, I do not know.) 
This total is about one fourth of all those gainfully employed in the 
United States. A giant industry, made up mostly of industrial Lilliputians ! 
Not wholly Lilliputians, to be sure; for of course, there are the big 
packers, dairy companies, and other large food processors, with thou- 
sands or even tens of thousands of employes. 


Products of the Sea 
A few words about our fisheries and their relative importance in 
the food picture. About 150,000 fishermen make the catches of the 
products of the sea, and these products are turned over to some 3,000 
plants for direct sale or for salting, freezing, canning, or processing 
of whatever form. Against an annual meat consumption of about 150 
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pounds per capita and a consumption of poultry and eggs of 75 pounds, 
we consume annually only about ten pounds of fish per capita. It is 
probable that not over two cents out of every dollar the housewife 
spends for food goes for seafoods. 

Some of the by-products of our fisheries are, of course, of real 
importance. They range from liver oil and other protective products 
for humans to the enrichment of many animal feeds by the addition of 


fish gurry or offal. 


Foreign Trade in Foods 

A brief word now about the importance of our foreign trade in 
foods. Current trade is abnormal in many respects. Exports are inflated 
by our shipments paid by for The Economic Cooperative Association ; 
but even so, the total value of crude and manufactured food exports in 
1949 was only 2.2 billion dollars, a small percentage of our total food 
production or consumption, And no less than two thirds of these ex- 
ports were represented by grains and flour and other preparations from 
grain. This clearly reflects our relief programs in Germany and Japan 
and in Marshall Plan countries other than West Germany. 

Our food imports. in 1949 were valued at a little over two billion 
dollars, nearly a third of all our imports. Our principal “food import,” 
contributing nearly 40 per cent of the total dollar value, was coffee, 
which in all conscience is not a food at all! (Parenthetically, in Janu- 
ary 1950, coffee represented more than one sixth of all our imports.) 
Next came cane sugar and cocoa beans. As you are probably aware, 
most of our food imports are of tropical or semitropical origin, includ- 
ing the three articles I’ve mentioned and others such as bananas and 


other fruits, desiccated coconut, tea, spices, and tapioca, to name a few. 


Raw Materials 

One of the most basically significant facts about the food industry 
is that its raw materials are extraordinarily lacking in uniformity. The 
perishability of many only adds to the lack of quality uniformity. And 
the foods are sold to 151 million people who have the greatest diversity 
in tastes, incomes, and ideas about spending their incomes. 

Throughout the whole chain of factors in the industry, from the 
farmers to the retailers, one of the most important efforts is to assemble 


like with like and to standardize and label foods. This increases mar- 
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ketability and should increase profitableness. Some of our most im- 
portant legislation in the food field springs from the lack of uniformity 
of raw foods, as does the extensive work done by the government in 
grading commodities, improving breeds, educating farmers, and ad- 
ministering the Pure Food and Drug Act. 

Indeed, one of the most important things that food processors 
have done has been to encourage, if not in some instances all but com- 
pel, farmers to improve their products. This has been an important 
aspect of the processors’ function of marketers and even marketing 
counsel for food growers. The dairy companies, canners and quick 
freezers of food, and others have seconded the efforts of government 
in urging farmers to improve their income by quality production 
through better breeds and breeding methods, use of better seeds, and 
all the other things that go to make up good farming. This is enlight- 
ened selfishness both for the farmer and for the processor. 

The Commodity Exchanges, of course, were among the earliest 
agencies compelling grading of raw materials. And I need not tell this 
audience of the contribution that organized markets, through their 
hedging facilities, have made to the orderly marketing of agricultural 
products, 

Food Processing 

I come now to the job done by the food processors. 

Production.—WV hat has been said about méat packers, that in their 
slaughterhouses they run a disassembly line, is more or less true of 
all food processing. One or more raw materials enter the plant; many 
more products may leave the plant. A steer or a hog is turned into 
scores of products. But a bushel of corn may also leave the mill as 
meal, starch, grits, feed, cereal, syrup, oil, sugar, or other products, 
though not all those out of a single plant. And so on. 

Some of the “disassembling” may take the form of sorting types 
or quality because of the lack of uniformity of the raw materials. A 
quick-freezer of foods may select only top quality fruits and vegetables 
and arrange for other means of disposing of the rest. A canner fre- 
quently puts up products under several quality classifications, with 
different labels. Manufacturers must utilize everything possible in the 
raw materials they take in, and produce a variety of products from a 
single operation. Needless to say, this involves neat pricing and other 
marketing problems. 
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Undoubtedly, much the greatest part of our processed food is 
turned out by companies, large or small, which specialize rather nar- 
rowly on one group of products or one type of operation. Such are 
the meat packers, the millers, the dairy companies, the canners and 
beverage makers. This is not surprising in view of the heterogeneous 
production and marketing problems and often the increased geo- 
graphical dispersion that inhere in diversification into widely different 
sectors of the huge food field. 

There are, however, some significant exceptions. One of them ts 
my own company, General Foods. Others are Standard Brands, Best 
Foods, and Beech-Nut Packing. Their number is quite small, their 
respective fields of operation quite different, their competition amongst 
themselves limited to a few products at most. Rather is their toughest 
competition likely to come from the specialist companies with whom 
one Or more of their products compete. These companies have ex- 
panded partly by turning out new products but primarily by acquisi- 
tions of other companies and promoting the new products along with 
the old. 


What Food Processing Does.—Just what does food processing do? 


At least these principal things: 

1. It makes inedible things edible or ready for final change to 
edibility. 

2. It preserves perishable foods for future use. 

3. It puts food up into convenient-sized packages, 

4. It eliminates or reduces waste by using all possible by-products 
or offal. 

5. It improves and standardizes quality. 

6. It brings great convenience to the housewife by reducing or 
eliminating the processing she has to do in the kitchen. 

7. It increases sanitation standards by packaging items that used 
to be sold in bulk. 

There are many functional as well as operational by-products. 
These extend from the various types of buying relations with the 
farmer, to the necessity for building up marketing and selling organiza- 
tions. Most of the integration in the food processing industry, in fact, 
is in the selling field; there is relatively little in raw materials. I can 
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think of no important processor in any field of the food industry who 
does not market his products himself. He may or may not make use 
of wholesalers or brokers or commission merchants, but he markets 
his products either through channels leading to retailers, or to hotels 
and restaurants and other large buyers, or even to the housewife, as 


in the notable case of dairy companies. 

Two of the outstanding examples of integration are the coop- 
eratives, who have integrated in either or both directions, depending 
upon which end they started from, and the large retail food chains, 
which in many cases pack their own brands, not only relatively non- 
perishable goods like coffee, cereals, and canned goods, but also 


baked goods. 


Marketing and Selling.—Now to go to the subject of marketing. 
Let me interject here the thought that the food processor, in addition 
to the other things he does to and for foods of which I’ve spoken, 
acts in effect as the selling agent of the farmer. He gives foods place 
and time and form utility, as well as edibility, by trying to get them 
on the shelves of as many grocers, or on the menus of as many eating 
places, as possible. The better the job of promotion and of pricing, 
as well as of production, that the processor does, the better off will be 
the farmers whose principal outlet he is. 

Now each month the Department of Agriculture publishes data 
on the cost of a typical moderate-income family’s food basket at current 
prices. It also indicates how much of that food-basket cost the farmer 
gets. At present, the Department reports that the farmer gets about 
47 cents out of every dollar the house wife spends at food stores. 
Physical and economic handling costs up to the retailers, processing 
and packaging costs, wastage and spoilage, delivery to the customer, 
everyone's selling costs, and profits at each successive step, all go into 
the final cost to the housewife. Of the average spread between farmer 
and housewife, all profits may total not more than ten per cent of the 
housewife’s dollar; labor directly applied, including transportation 
labor by rail or truck or otherwise, not over 25 per cent; and the rest 
is all the other costs, including marketing and selling and wastage 
and spoilage. Some vears back, when O. P. A. controls were on, the 
farmer’s take ran up to about 55 cents. In the worst period of the 


thirties, it was below 49 cents out of the retail dollar. 
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There are, naturally, striking differences among the foods, not only 
in the size of the spread between farmer and housewife but in the 
make-up of that spread. I will not burden you with statistics. Obvi- 
ously, sending refrigerated grapes from California to New York entails 
a high packing and shipping cost. Sugar is perhaps at the other ex- 
treme of shipping costs. 

In what I had to say about the raw materials that the processor 
buys, I emphasized the lack of uniformity of the materials the farmer 
produces. This has its drawbacks and its problems. But it is also a 
large though not the sole factor in causing the emergence of branded 
foods. Branded foods are those lines which the processor seeks 
to endow with a distinctiveness of quality or flavor or other character- 
istics, such as convenience, sufficiently potent to take them out of the 
ordinary ruck of competition. Branded foods might be classified into 
groups ranging all the way from those where the principal contribu- 
tion of the manufacturer has been to standardize and select quality 
and package, up to those where there has been a great deal of technical 
work involved in the manufacture of the item. sranded lines 
of food are frequently advertised extensively and almost always adver- 
tised to some extent. The cost of this advertising will naturally be 
included in the selling price. But, the history of advertised brands 
tells, without question of a doubt, that the successful brand has con- 
tinually delivered greater and greater consumer values, both real and 
psychological, to more people at a steadily decreasing cost for the 
values delivered. Our discussion here today need not concern itself 
with the economic justification of advertising, which is a phenomenon 
not unique to the food industry. In passing, however, I cannot refrain 
from paying tribute to a contribution which intelligent advertising has 
made to our great food industry. 


Let’s talk for a moment about the functions of the food processor’s 
salesmen. Here, again, we will have to oversimplify our approach. 
Generally speaking, there are two broad functions served by this group 
of people. They are either (a) to introduce a new product or new line 
and actually sell the product at the various distribution levels, or (b) in 
the case of an already established line of branded merchandise, to 
service the product through the various steps in distribution. In this 
latter classification, the primary function of the salesman is to help the 
distributor, whether wholesale or retail, to sell established products; 
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whereas, in the former classification, it is to enlist the interest and 
support of the distributor in a new or untried item. Food manufac- 
turers are extensive users of market research, applying such techniques 
both to distribution and to advertising. The constant search for 
ways and means to increase efficiency of both the salesmen and the 
advertising campaign is ever present. Probably as much market 
research is used by food manufacturers as in any other industry. This 
brings me to a comment which I cannot resist. In these days we are 
constantly faced with the challenge, “Does distribution cost too much?” 
The answer, as I see it, is simple. I am primarily concerned with the 
efficiency of distribution. Those activities and those dollars which are 
spent inefficiently to perform the functions of distribution are wasted. 
But those activities and those dollars which deliver more and better 
food values to the consumer are not only not wasted, but are, in fact, 
making a contribution to our already high standard of living. Let me 
cite here, as an illustration, some historical figures for General Foods 
These are over-all profit figures. They would not hold for any one line 
of our products, and of course many new lines have been added during 
the period covered. The figures are not less significant for that. 

In 1928, the company’s gross profit, the difference between net 
sales realization and the cost of goods sold, was 43 per cent of the net 
sales. Ten years later, in 1938, this gross profit percentage had 
declined to 33 per cent. After ten more years, in 1948, it was down 
to 21% per cent, just half of what it had been a score of years earlier. 
This halving of gross profit reflected in considerable measure a radical 
change of pricing policies. 

And what about the net profit? In 1928, it was about 14 per cent 
of net sales. Ten years later it had fallen to ten per cent. And, in 1948, 
it was down to about 5% per cent of net sales, a decline in 20 years of 
some 60 per cent. 

These figures I mention, neither by way of pointing with pride, 
nor in order to view with alarm. I think they are somewhat typical of 
trends in companies whose products are primarily branded foods. 

In concluding this section of my comments, I would point out that 
a successful branded product seems to have a life span something like 
an individual. The product is born is a laboratory, or in the mind of 
an individual. It goes through all the painful experiences of childhood, 
during which time it must be nourished and guided, frequently at a 
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loss to the parent. If success is achieved, it will be because the product 
serves a useful function and delivers real value to the consumer. Hav- 
ing survived the rigors of immaturity, the product then enters into its 
Vigorous period of growth. Success here will attract competition 
which is good. Competition will call for greater values or smaller unit 
profits per item sold. In other words, to the extent that these greater 
values are delivered, the life span is prolonged. Failure to meet this 
constant demand for improvement or changing style in eating habits 
can shorten the life span of any branded product. 

All food processors of any size will find a market for a considerable 
part of their output, not in grocery stores but in the so-called institu- 
tional field or as bulk sales, whether to “institutions” or to other 
processors. By “institutional” sales, we mean not only those to such 
buyers as hospitals, schools and colleges, and commissaries, but also those 
to hotels and restaurants,and such processors as bakeries, large or small. To 
these go branded or unbranded foods, in bulk or perhaps at least in larger 
packages than dre sold to the housewife, and, of course, at prices which 
are not loaded with the retailer’s margin. With no two processors will 
such sales be of equal importance either to the volume of his opera- 
tions or to the volume of his profits. They are a most necessary part 
of his whole operation; but I must bid you not to ask me whether they 
are by-products of his sales to grocers, or vice versa! 

\ final word now on marketing by way of some figures on food 
stores. I have indicated that there is only a small number of whole- 
salers, nearer 5,000 than 10,000. There are more than a half million 
retail food stores, of which about 400,000 are grocery stores and 
groceries with meat departments. The rest are specialty food stores 
such as butcher shops, bakeries, candy shops, and delicatessens. There 
are about 30,000 chain stores, but these do nearly 40 per cent of the 
dollar volume of sales of grocery and grocery-and-meat stores. And 
more than half of the rest of the dollar sales is accounted for by stores 
affliated in voluntary groups which tend to operate on chain store 
principles. Thus, only about a quarter of all sales in grocery and 


combination stores are made by old-fashioned independents. 
Economic and Social Significance of the Industry 


As my final major topic, I want now to turn to some aspects of the 
economic and social significance of the food industry in its broadest 
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sense. It would be hard to overemphasize this, even apart from the 
fact that food is the most indispensable of al] human material wants. 
I need only remind you that more than a quarter of our national income 
is spent for food and drink, that more than a quarter of our population 
gain their livelihood from the various branches of the industry, that 
the way our arable land is used or abused or misused is one of the 
weightiest determinants of our nation’s future, and that we contribute 
to the world’s peace through our food exports and imports, and the 
sharing of our agricultural techniques with other lands. 


Food Consumption.—Let us now look at some of the facts about 
food consumption as related to income and to food habits. .The most 
important primary fact is that down to a certain point at least, the 
lower a person’s or a family’s income is, the larger proportion of that 
income is and has to be spent for food. On the other hand, up t« a 
certain point, as income increases from the lowest levels, the first use 
of the increment is generally spent in improving the quality as well as 
the quantity of the food intake. Beyond that point, quality of food 
bought continues to improve, and perhaps for a while quantity to 
increase; but the proportion of the family income spent for food 
declines. 

This means that probably no industry should be more interested 
in pulling up the income of the lower income classes and lessening the 
dispersion of incomes than the food industry. The tangible proof of 
this is afforded by what has happened since 1939. In the intervening 
decade our population has risen by about 15 per cent. Our food con 
sumption, however, has risen by more than 30 per cent. This means 
that our per capita consumption has increased by about 15 per cent. 
Why? Well, of course, because the food was there to eat. But it is 
also because our per capita purchasing power and especially among the 
lower income classes, has risen so greatly that, despite the fact that 
after the war food prices rose to greater heights than any other com- 
modity groups, our population could afford to and did consume larger 
quantities of food than ever before. Since it is the lower-income classes 
to whom, above all the others, more purchasing power means more 
and better food, the principal reason for higher food consumption is 
obvious. Rent control helped too, of course. And we must remember 
that class or national purchasing power or income is a function not 
merely of the size of individual pay envelopes, but of the number 
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receiving those envelopes. And we now have nearly 60 million persons 
employed in this country, a third more than in 1940; and they consti- 
tute nearly 40 per cent of the population as against 34 per cent of the 
1940 population. 


That’s just about the whole story, for example, on present and 
recent high prices of meat, for which the demand is quite elastic. And 
remember that our exports of meat are virtually nil! High prices 


can’t be blamed on that! 


As another and contrary example of food spending and consumption, 
take the grains. | suppose everyone knows that for decades there has 
been a downward trend in per capita domestic wheat consumption in 
the United States. Few people realize, however, that over the last- 
four decades, total human consumption of wheat has varied hardly at 
all. It has been in the narrow range of 460 to 500 million bushels in 
35 of the past 40 years, whatever the population, through boom and 
depression, whatever the size of the wheat crop and the price of wheat 
or of anything else from coal to Cadillacs. In other words, we have 
had what the economists call an almost completely inelastic demand 
for wheat for human consumption in the form of bread, cereals, or 
what not. 

I mention this, not as a statistical curiosity or triviality, but because 
it is symbolically and practically a fact of great and serious import. 
In contrast to the total inelasticity of demand for wheat, other foods 
have far greater elasticity, especially when income distribution gives 
a wider choice of foods to more families than ever before. But our 
national agricultural policy Pays the minimum of attention to the 
various elasticities of demand and consumption trends, or to the trends 
in productivity and marginal costs of our crops. The outstanding 
example of this is our famous potato crop. With a downward trend 
in per capita consumption of potatoes, the greatest potato crop in our 


history was produced in 1948, on the smallest sown acreage in 75 years. 


Nor, may I add, is the Brannan Plan any improvement on out 
current practices in the field of price supports. The Secretary of 
Agriculture, and, I take it, Mr. Truman, would have the Federal gov- 
ernment support or stabilize farm icomes rather than farm prices by 


letting the market determine the prices for crops and making up the 
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difference between market prices and parity prices with subsidies to 
farmers conditioned on acreage and marketing controls imposed by 


the Secretary. 

Since more than half of what the consumer pays on the average 
for food at his own table, leaving aside what he eats at restaurants, 
represents rather inelastic costs incurred in collecting, transporting, 
processing, and selling the food, it is obvious that even a 50 per cent 
decline in any farm price could mean a much smaller decline in cost to 
the consumer, while as taxpayers the consumers would make up the 
full decline not only on what the farmer sold to domestic consumers 
but also on what found its market in international trade. The bill for 
this could run to fantastic heights. Nor does anything in recent legis- 
lative or administrative actions encourage the belief or hope that con- 
trols imposed on production or marketing of crops would nor could be 
based on economic, rather than political factors. Would that demand 
and supply and cost characteristics, nutritional values and principles of the 
best use and conservation of our natural resources, rather than the 
political weight of the farmer vote, determine the cost of the Brannan 
Plan to the consumer-taxpayer. 

It so happens that the progress that has been made in improving 
the nutrition of our population through the intake of protective foods, 
coincides with, reinforces, and is reinforced by, the development of 
farming methods and programs which are in the best interest of the 
nation in soil conservation. But it also happens that the fine work 
that the government and our agricultural colleges are doing in research 
work to increase farm productivity and food quality has done much to 
bring about our farm surpluses and the problems of price supports 
and migration from the farms. Our lawmakers and administrators 
have shown complete unwillingness to face up to the long-run implica- 
tions of this set of facts. 

If | do not make any constructive proposals in the field of farm 
price Or income supports, or agriculture policy in general, it is because 
[ am confident that this is not something that can be tossed off as a 
light exercise. And because I am equally confident that most Con- 
gressmen, whether urban or rural, have neither the time nor the neces 
sary detailed knowledge to devise a policy which would be sound and 
equitable and flexible, I am thoroughly skeptical of achieving what we 
need by processes of floor debate preceded by lobby pressures. If 
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ever we needed a top-notch commission to study a subject and try to 
reach conclusions and make recommendations on an objective basis, 
it is in connection with our farm policy. 


The Farmer As an Economic Factor.—Having said this, I do not 
minimize either the importance of the farmer as an economic factor or 
the peculiar economic problems that beset him. 

It has often been observed that one of the best tests of the eco- 
nomic level to which a country has advanced is the ratio between its 
farm population and the total population. Obviously, the fewer people 
that it takes to feed the population, the more persons are released for 
other occupations. In the United States the ratio of farmers and their 
paid employees to all others is among the lowest in the world, only 
about six or seven per cent of the population, despite the fact that we are 
essentially self-sufficient in food, as we have seen. The total farm 
population is about 15 per cent less than it was 40 years ago, though 
the nonfarm population has more than doubled in that time. 

Yet, the farmers have a lot of economic as well as political weight 
to throw around these days; in the aggregate they have a net wealth 
or worth of about 100 billion dollars: about 60 billion dollars in land, 
50 billion dollars in other assets, and a total debt against this of about 
10 billion dollars. These are big figures, even for these days, and they 
form an extraordinarily favorable contrast to the figures of ten or 15 
or 25 years ago. Last year the net income to farmers after all business 
expenses and taxes, was about 14 billion dollars. 

This was some 25 per cent below the record figure of 1948; and it 
meant that, prosperous though agriculture was, the 18 per cent of the 
population which lived on farms received less than eight per cent of 
the national income. 

This last fact, of course, is one of the reasons advanced by Con- 
gressmen from farm areas, for fighting for high price supports for 
farm products. Of greater fundamental importance to the farmer, 
however, are such facts as these: 

1. Because he works on land he owns, he commits his life and his 
economic resources far more, and has much less freedom to change 
his way of life, than most men. 

2. At the same time, he produces things which go to markets over 
which he has virtually no control and where prices often reflect inelastic 
demand, so that any gluts can drive prices down fast and far. Further 
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more, his turnover is slow, and market conditions can change notably 


while a steer is being raised, or an orchard comes into bearing, or even 
during the progress of an annual crop. 

3. This situation makes the farmer’s commitment of investment 
exceptionally hazardous, or, on occasion, highly profitable, as in the 
recent postwar period. 

4. General economic conditions, good or bad, reflect themselves 
very sensitively in agricultural income, through the quick response of 
farm prices to fluctuations in general business, employment and non 
agricultural income. 

5. Nature takes a strong hand in determining the farmer’s well 
being; and in earlier years, foreign crops and other foreign factors 
were also of high importance. 

Here indeed is a challenging set of problems: to reconcile the 
farmer’s interest with those of the rest of us; to shape our national 
farm policy in terms of long-term as well as short-term factors, 
especially that of the use of land and the conservation of soil and soil 
fertility; and to recognize in addition the contributions that our 
economy can make to the welfare of the rest of the world in raising 


standards of nutrition. 


Conclusion 

The food industry, more than any other commodity producer, 
meets the consumer and the housewife face-to-face every day. It 
knows that she can choose not only among brands, but among quite 
different foods, in spending her dollars: red meat or poultry or fish or 
eggs, or cheese and macaroni; coffee or tea; confectionery or sweet 
baked goods; fresh or canned or frozen vegetables; dozens of kinds of 
fruits or fruit juices; and so on. The industry must fight both for her 
economic and, so to speak, for her political good will, knowing all the 
while that she is spending, in most cases, distinctly more than a quarter 
of her family budget on food, and that she has to spend this. She can 
patch her family’s clothes and make them last longer; she and her 
family can forego movies, vacations, new furniture, cars, or what not 
They cannot forego food. They can only try to make their dollars go 
as far as possible in buying food. That is the outstanding economic 
and social fact about the food industry; and yet it is a fact that all too 
many of us, in and out of government, too easily forget. The industry’s 
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planning and the nation’s farm and food policies, long-term and short- 
term, must be geared to the realization of this simple economic truth. 


We food processors have our contacts and economic relationships 
with every other element in the food industry: farmers, handlers, 
brokers, wholesalers, retailers, as well as consumers. We must at least 
try to do an economically sound job in all our relationships. We 
operate in one of the most stable of all industries. At the same time, 
relatively stable though our industry be, we find that, in general, our 
sales curves tend to move up and down in quite close correspondence 
with the income people have to spend for all goods and services. That 
at least spurs each of us to get his share of what is going to be spent, 
or a steadily improving share to offset any declines due to a business 
recession. Shall we fight for this share principally with price, or with 
quality, or with heavy promotion efforts, or with all three? No two 
processors will have the same formula, no one processor will even 
have the same formula for all his products or for all times. No two of 
his products may normally carry the same profit margins even in one 
season, to say nothing of a longer period. Clarence Francis, Chairman 
of the Board of General Foods, told a Congressional committee in 
December 1948, that the shares that our various lines of products con- 
tribute to our profits vary much more, year by year, than the relative 
tonnages of those lines. This may seem surprising for a stable busi- 
ness like ours. It underlines the fact that we have real problems of 
marketing and pricing and of trying to size up correctly the economic 
consequences of everything we do. And for the processing industry 
as a whole, though food manufacture has been the most stable com 
ponent of the Federal Reserve Board index of production during the 
past five years, profits have varied enormously from year to year, com- 
pany by company. Certainly there has been plenty of competition for 
both sales and profits! 

Think back indeed to some of the figures I have cited, and try to 
imagine a nationwide monopoly at any level of this enormous food 
industry! The food-processing branch has shown itself to be a gen- 
erally progressive and enlightened industry, ingenious in supplying 
the consumer with new and better food products. Especially has it 
been conscious of its responsibility for improving the nutritional value 
of what we eat. This has been reflected not merely in the research 


work done by individual companies but by the fine public service 


The Food Industry Page 311 








embodied in the creation and support of the Nutrition Foundation, an 


organization dedicated to basic scientific research seeking for new and 
better ways to improve the nutritional value of food. 

This paper was entitled “Some Observations in the l’ood Industry.” 
We have come a long way around a very complicated subject. We 
have touched only the high spots and have oversimplified our subject 
of necessity. Those of us who have devoted a lifetime to the food 
industry can, I think, feel proud of the accomplishments of enlightened 
industrial management applied by many farsighted men, the men on 
whose shoulders rest the policy decisions which have decided the pro 
grams of the leading food manufacturers. I might pause here to name 
a few of them but fearing that my list would be incomplete, I will 
refrain. Let me, however, recite a few of the policies which have 
emerged during the last quarter of a century. 

[ think all the policies might be summarized in the words “industrial 
citizenship,” which, among other things, includes (1) a deep regard 
for our public responsibility in developing the basic science which 
contributes to the nutritional value of food, reflected in a keen apprecia- 
tion of scientific research, both in our own laboratories and by support- 
ing the Nutrition Foundation; (2) a deep belief in our system of free, 
competitive enterprise demonstrated, I hope, today by the statistics | 
have quoted which proved conclusively that no monopoly can or 
should be tolerated in the industry; (3) a sincere belief in good policies 
of personnel administration which make our industry a good place to 
work and which offer opportunity and incentive, coupled with protec- 
tion against the hazards of industrial life; and, finally, (4) we have 
brought you today the story of our latest forward step in public service 
in the creation of and sponsorship of the Food Law Institute. Here, 
indeed, is an opportunity for public service that only an enlightened 
industry can undertake. Here we find an industry sincerely trying to 
assume its full share of responsibility as an industrial citizen. To the 
extent that we are successful, we of the food industry will contribute 
to an improved standard of living through research and study of the 
basic food law which governs our industry. Laws, like other social 
institutions, change through the years. It is our purpose to contribute 
to the education of a group of men who will research and teach, and 
thus bring enlightenment to the legal atmosphere within which this 
greatest of all industries must render its ultimate service to the public. 


[The End] 
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INSTRUCTION IN FOOD, DRUG, 
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NY SUGGESTION proposing a new course to be added to the 
already overcrowded curriculums of law schools can be expected 
to bring forth immediate cries of dismay. Already during the 

past generation, so many new subjects have demanded attention that 
many legal educators have seriously debated the desirability of adding 
a fourth year of study to the law school program. 

In the face of such difficulties, it is obviously necessary that any 
proposed inclusion of a new subject be adequately justified in order 
that the suggestion merit consideration. 

It is believed that there is now such a subject that can be much 
more than adequately justified, and it is therefore here recommended 
that curriculums of law schools be amended to include a course in 


food, drug, and cosmetic law. 


Who Has an Interest in Such Laws? 


It is probably no revelation to anyone to make the statement that 
government at its various levels takes a considerable portion of the 
national income. It likewise will surprise no housewife or wage earner 
to hear it said that the food industry also comes in for a large share 
of the national income. It may be of interest though to point out that 
to each of these giants goes almost exactly the same amount annually, 
nearly 60 billion dollars or from 25 to 30 per cent of the personal income 
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of the nation. Together they drain off approximately 60 cents out of 
every dollar that is spent. 

The tremendous effect of the food industry on the economy of 
the nation can also be demonstrated in another manner. One person 
out of every four gainfully employed in the United States is engaged 
in growing, processing, handling, or selling food. 

The number of farms in the United States has steadily declined 
since the turn of the century, but there are still today in the United 
States more than six million farms producing food and food products. 
To this number may be added an additional one million enterprises 
which are engaged in the buying, collecting, storing, processing, and 
selling of food. These seven million ventures, ranging in size from 
individual entrepreneurs to giants of the food industry like the General 
Foods Corporation or the Atlantic and Pacific Tea Company, employ 
a total of about 15 million individuals, or one fourth of the 60 million 
who are gainfully employed in the United States.* 

In addition to the tremendous size of the food industry, the drug 
and cosmetic industries are large and are continuing to grow year by 
year. For health, excluding physicians’ and dentists’ services and hos- 
pital care, Americans, during 1949, spent nearly two billion dollars for 
drugs, medicines, and medical supplies. For beauty, excluding expendi 
tures in barber and beauty shops, well over one billion dollars was 
spent during 1949 for toiletries, cosmetics, perfumes, and other per- 
sonal-care preparations and products.” 





‘The facts and figures used here were 
taken from a lecture presented to a post- 
graduate seminar in food, drug, and cos- 
metic law at the New York University 
School of Law on November 23, 1949. The 
lecture was given by William M. Robbins, 
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Vice President of the General Foods Cor- 
poration and Chairman of the Board of 
Trustees of the Food Law Institute. 

2New York Times, February 17, 1950, 
page 48, column 1. 
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If the many who are engaged in the manufacture, handling, and 
selling of drug and cosmetic products are added to the huge number 
in the food industry, it can readily be seen that a considerable portion 
of the nation’s workers and a large portion of the national economy are 
affected and regulated by food, drug, and cosmetic laws. 


From a still different angle, it can be pointed out that these laws 
affect the welfare of the nation. From the consumer viewpoint, cer- 
tainly every individual in the United States has an interest. The days 
of self-sufficiency are gone. The shifting of population from farm to 
city has made it necessary that food be supplied to the many who do 
not produce their own food. Even on the farm, the average farmer has 
tended to specialize in producing only those things which are profitable 
for him to raise, and this causes him also to purchase much of the food 
that he now consumes. It is, of course, easily recognizable that there 
has been a great increase in the use of beauty and medicinal products 
by both poor and rich alike. It is thus seen that probably every indi- 
vidual in the United States has a direct interest in the proper enforce 


ment of food, drug, and cosmetic laws. 


What Are the Laws? 


The regulation of food, drugs, and cosmetics is accomplished with 
a multitude of laws. At the top of the list, and by far the most impor 
tant law regulating these products in the United States today, is the 
Federal Food, Drug, and Cosmetic Act of 1938.° It is designed pri- 
marily to prevent the adulteration and misbranding of those foods, 
drugs, and cosmetic products which move in interstate commerce.* 








352 Stat. 1040, 35 ff. (1938), as amended, 
21 U. S. C. 301-392 (1946). 

* The regulation of food and drugs on a 
general basis is a comparatively recent 
development in United States history. It 
was not until 1906 that the first general 
regulatory food law was enacted. This 
original Federal Food and Drug Act of 
1906, 34 Stat. 768, 21 U. S. C. 1 (1946), 
known popularly as the Wiley Act was suc- 
ceeded by the Federal Food, Drug, and 
Cosmetic Act of 1938, which is now in 
effect Although this general regulation 
of food and drugs is of fairly recent origin, 
there are numerous special laws which 
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reach back into antiquity. There was, for 
example, a provision in the Magna Charta 
in 1225, which required that there was to 
be one measure of wine, ale, and corn 
throughout the realm. A complete his- 
torical background can be found in the 
article on food and drug legislation in 
the Encyclopaedia of the Social Sciences. 
For a legislative history of the two acts 
see Dunn ‘Original Federal Food and 
Drug Act of June 30, 1906: Its Legislative 
History,”"" 1 Food Drug Cosmetic Law 
Quarterly (1946) 297, and Dunn, Federal 
Food Drug and Cosmetic Act (1938). 
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Besides the Federal Act, all of the 48 states and territories have 
laws aimed at the adulteration and misbranding of foods and drugs.° 
In addition to these general or basic laws, there are many Federal ® 
and state laws ‘ directed at special problems and special products. The 
final stage of regulation, in towns and cities, is accomplished by ordi- 
nances and regulations which usually govern, among other things, 


sanitation and health conditions in retail outlets and local manufactur- 


ing establishments. 


There is thus a vast body of laws, Federal, state, and city, but by 


far the most important and far-reaching is the Federal Food, Drug, and 
Cosmetic Act of 1938. An excellent illustration of its importance can 


be obtained from a brief summary of actions taken during the vear 
1949 by the Food and Drug Administration.® 





*’ The laws of the states may be roughly 
divided into two main groups based on the 
types of legislation that are now in effect. 
The larger group of states has laws known 
as the Wiley type. These are similar to 
the earlier 1906 Federal Food and Drug 
Law. For an example of this type of law 
see Michigan Statutes Annotated, Sec- 


tions 12.871-12.874, 12.881, 12.884-12.887, 
12.901, 14.781-14,790 (Henderson, 1937). A 


smaller group of states has laws known 
as the Copeland type. These have defini- 
tions and provisions similar to the 1938 
Federal Food, Drug, and Cosmetic Act. 
For an example of this type of law see 


North Carolina General Statutes Anno- 
tated, Sections 106-120, 106-145 (1943), as 
amended, North Carolina Laws 1949, pp. 
343, 344. 


A uniform state Food, Drug, and Cos- 
metic Act was approved at the Convention 
of the Association of Food and Drug 
Officials of the United States in 1940. Con- 
vincing arguments have been made by 
scholars for uniformity of state legislation. 
Salthe, ‘‘State Food Drug and Cosmetic 
Law and Its Administration,’’ 6 Law and 
Contemporary Problems 175 (1939): Schipa, 
“The Desirability of Uniform Food Laws,"’ 
3 Food Drug Cosmetic Law Quarterly 518 
(1948). 

® There are at least fifty different Fed- 
eral laws directed at the regulation of 
various types of foods and drugs. They 
include such acts as the Reindeer Meat 
Act, 38 Stat. 420 (1940), 21 U. S. C. 94 
(1946); the Northern Pacific Halibut Act 
of 1937, 50 Stat. 325 (1937), 16 U. S. C. 
772-7721 (1946); and the recent Oleomar- 
garine Act. Public Law No. 459, Ejighty- 
first Congress, Second Session, March 16, 
1950. 
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There are also many treaties and in- 
ternational acts relating to foods and 
drugs. At the present time, an annotated 
compilation of these special Federal acts 
is being completed and is soon to be pub- 
lished under the auspices arfd direction of 
the Food Law Institute. 

™The number and size of state laws di- 
rected at special products and problems 
has reached tremendous proportions. It 
has been estimated that a compilation of 
the special food and drug laws of the 48 
states and territories would fill from 40 to 
50 standard size volumes 

&’The City of New does a 


York con- 


siderable amount of regulating. The Sani- 
tary Code of the City of New York 
contains more than 350 pages Other 


regulating material includes Chapter 22 
of the New York City charter relating 
to the Department of Health, and Chapter 
22 of the Administrative Code of the City 
of New York relating to the Department 
of Health. In addition, there are a num- 


ber of New York State laws which are 
directed at sanitation and other health 
conditions in the City of New York 


* Until June 30, 1940, the Food and Drug 
Administration was a part of the Depart- 
ment of Agriculture. On that date it was 
transferred to the Federal Security Agency 
under Reorganization Plan No. 4 of 1940. 
The administration has its headquarters 
and laboratories in Washington, D. C., 
and many district stations throughout the 
United States. As far as most govern- 
ment bureaus go, the administration is a 
comparatively small organization. It has 
a staff of around 950 engaged in actual en- 
forcement of the Act and supervises an 
additional 150 employees who are engaged 
in certification services. 
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During the fiscal year 1949, there were 70,639 samples collected 
of foods, drugs, or cosmetics or shipments of these products checked 
and inspected. The inspectors of the Food and Drug Administration 
made 16,343 factory inspections. As a result of these inspections and 
samplings, 2,207 legal actions were brought.'® By far the greater pro 
portion of these were seizure actions,"' in which the action is directed 
against the product itself and which, if the government prevails, usually 
results in condemnation and destruction of the offending product. 

The criminal provisions of the Act were also used.’* Three hun- 
dred and nineteen criminal actions were terminated during the year in 
which fines paid or assessed amounted to nearly a quarter of a million 
dollars. Jail sentences were also imposed on a number of convicted 
offenders, ranging up to three years and averaging better than a year 
in jail for each convicted offender who was sentenced. In some 
instances, injunctions were granted preventing offenders from making 
any further shipments in interstate commerce." 

The great value of this Act, however, does not lie in the tonnage 
and value of the products seized or in the number of criminal actions 
brought. Its value lies rather in the voluntary compliance with the 
law by the thousands of ethically minded producers and handlers of 
regulated products. This great strength of the law with its untold 
benefit to the consuming public depends in a large part on the skill 
and knowledge of the lawyer who must advise and counsel manufac- 
turers and producers concerning the intricacies of this law." 


How Par Does the Federal Act Go? 


If there is anyone who feels that this Act is limited in scope and 
jurisdiction by reason of its being a Federal statute, thus being limited 





% The statistics used here are from the 
annual Report of the Federal Security 
Agency 1949, and are taken from the part 
of the report which the Commissioner of 
Food and Drugs made to the Federal 


* The Food and Drug Administration 
takes great pride in the fact that its ac- 
complishments were made with a limited 
budget, amounting to about 3% cents for 
each consumer in the United States. While 





Security Administrator covering the period 
from July 1, 1948, to June 30, 1949 

11 Section 304 of the Federal Food, Drug, 
and Cosmetic Act of 1938, 21 U. S. C. 334 
(1946) 

122 Section 303 of the Federal Food, Drug, 
and Cosmetic Act of 1938, 21 U. S. C. 333 
(1946). 

% Section 302 of the Federal Food, Drug, 
and Cosmetic Act of 1938, 21 U. S. C. 332 
(1946). 


A New Nominee 


it is probably not true that the Adminis- 
tration would be able to do ten times as 
good a job if its budget were increased 
by that much, the type and amount of 
protection that the consuming public is 
entitled to have justifies a considerable 
increase in the operating budget of the 
Food and Drug Administration. 
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to the minority of transactions which occur in “interstate commerce,” 
then perhaps the brief recall of just a few of the fairly recent develop- 
ments will convince him just how much of an impact this law is having 
on what have been considered as traditionally intrastate transactions 

One manifestation of increasing Federal power arose in the state 
of Oregon and placed court approval on the right of the Federal gov 
ernment to take a device away from an individual, even out of that 
person’s home, if the product had been misbranded either when intro 
duced or while it was in interstate commerce and after the product had 
finally reached the ultimate consumer. 

An individual had purchased a worthless device made up of an 
ordinary light bulb and a number of differently colored slides. The hght 
rays shining through the colored slides were supposed to provide cures for 
a great number of diseases. There was a different color to be used for 
each type of disease treated. The device had been shipped in interstate 
commerce to him who had it in his home, had paid for it, and was 
apparently well satisfied with it. The government seized the device 
since it had been originally misbranded by the shipper. The district 
court decided that there was no basis for the seizure. The circuit court 
of appeals reversed that decision holding that since the article was 
misbranded while in interstate commerce, the article was liable to 
seizure and condemnation at any time thereafter. Any rights that 
the purchaser had in the device were subordinate to the right of the 
government under the seizure provision of the act.” 

A more recent case,'* which has attracted much more attention and 
publicity ** and which has extended Federal control considerably, in- 
volved the criminal prosecution of a druggist in the state of Georgia 
who mislabeled a drug after it had completely stopped its movement 
in interstate commerce. 

A druggist in Georgia received from a wholesale drug dealer, also 
in Georgia, a large bottle of drugs which bore proper labels. The 
wholesale dealer had received them previously from an out-of-state 
manufacturer. The druggist removed portions of the drugs from the 

% United States v. Olson, 161 F. (2d) journey through ‘the courts. Among the 
669 (CCA-9:; 1947) [CCH Food Drug Cos- comments were these. Quinlan, ‘‘The 
metic Law Reports {§ 7051]. Sullivan Case,'’ 3 Food Drug Cosmetic 

% United States v. Sullivan, 332 U. S Law Quarterly 532 (1948), and notes in 96 
689 (1948) [CCH Food Drug Cosmetic Law University of Pennsylvania Law Review 
Reports § 7076). 710 (1948), 23 Indiana Law Journal 323 


* The case drew considerable attention (1948), 43 Illinois Law Review 389 (1948) 
by legal writers at various stages of its 
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bottle and placed them in a box on which was written only the name of the 
drug. This labeling on the box did not then comply with the require- 
ments of Section 502 of the Federal Food, Drug, and Cosmetic Act. 
He was arrested for selling mislabeled drugs and convicted by the 
district court. After this conviction was reversed by the circuit court 
of appeals, the Supreme Court granted certiorari and, reversing the 
court of appeals, affimed the conviction. The majority said that the 
phrase “held for sale” in the Act extended to all sales after interstate 
shipment and not the first sale only, as the circuit court had decided. 


The final step along this direction was the Miller Amendment,"* 
which goes even further than the decision in the Sullivan case, involving 
the Georgia druggist, by adding the phrase “whether or not the first 
sale” to several sections of the Federal Food, Drug, and Cosmetic Act. 


That the Miller Amendment was intended to go much further than 
the Sullivan case can easily be seen from a report of the committee 
hearings.*® At one stage in the proceedings, Senator Capehart, the 
committee chairman, asked specifically of a witness appearing in behalf 
of the legislation if the amendment was intended to cover every grocery 
store, meat market, hotel, restaurant, drug store, and in fact every 
place where food, drugs, and cosmetics are held for sale. The un- 
equivocal answer was that this was the intent of the amendment.” 


One noted scholar and authority in this field has tersely summed 
up the recent trend with this statement: *' 


There is no question but that the Sud/rvan decision, the language of the opinion 
rendered by the Supreme Court in that case, and the clear and explicit language 
and legislative history of the Miller Amendment, bring within the scope of the 
Federal Food, Drug, and Cosmetic Act practically every establishment in the 
country, retail or otherwise, dealing with foods, drugs, and cosmetics. Every 
corner restaurant, drug store, grocery store, and beauty parlor which may have 


62 Stat. 582 (1948), which amends 21 
U. S. C. 331 (kK), 334 (a) (1946). 

” Hearings before a Subcommittee of the 
Committee on Interstate and Foreign Com 


merce, United States Senate, Eightieth 
Congress, Second Session on S. 1190 and 
H. R. 4071. 


»” On the legislative history, scope, and 
constitutional questions pertaining to the 
Miller Amendment, see Kleinfeld, ‘‘Re- 
flections on the Miller Amendment,"’ 4 
Food Drug Cosmetic Law Quarterly 43 
(1949). ‘‘The Miller Amendment clearly 
authorizes the seizure and condemnation 
of an article that becomes misbranded or 
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adulterated while in the hands of a retail 
establishment if it once crossed a state 
line, notwithstanding that the product may 
no longer be in interstate commerce.” 
This was quoted in Oppenheim, Cases and 
Materials on Unfair Trade Practices, p. 
805, n. 96 (1950). 

71 Vincent A. Kleinfeld, Head of the Gen- 
eral Regulations Unit Criminal Division, 
Department of Justice, on page xvi of the 
Introduction to Dunn and Kleinfeld, Fed- 
eral Food, Drug, and Cosmetic Act, Judi- 
cial and Administrative Record, 1938-1949 
(1949). 
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on its shelves or in its cupboards a product which at one time in the past crossed 
a state line is clearly within the purview of the statute. ~ 


There has now appeared on the horizon a different and entirely 
new approach to this conflict between interstate and intrastate. The 
approach can be seen in the Oleomargarine Act.** It goes much further 
than anything ever proposed before now in food, drug, and cosmetic 
legislation. 

Included in the present text of the act is a new section to be added 
to the Food, Drug, and Cosmetic Act which reads: 

Section 407(a). Colored oleomargarine or colored margarine which is sold 
in the same state or territory in which it is produced shall be subject in the same 
manner and to the same extent to the provisions of the act as if it had been intro- 
duced in interstate commerce. 

There seems to be little doubt that considerable precedent can be 
found in favor of the constitutionality of the section.** The more im- 
portant factor is that the new act sets a pattern for future legislation 
which may eventually extend Federal food and drug legislation to the 
extent that the present concept of intrastate commerce will be com- 
pletely eliminated in this field of the law. 


How Do Lawyers Regard the Law? 


Within the past few years, there has been an increasing aware- 
ness among lawyers that the practice of law in this field is an extremely 





22 Obviously it is beyond the scope of this 
paper to make any attempt to comment 
on the wisdom or desirability of this trend. 
The United States Supreme Court, through 


lows: ‘‘The Congress hereby finds and 
declares that the sale or the serving in 


public eating places, of colored oleomar- 


Mr. Justice Frankfurter, had this to say: 
“The Food and Drugs Act of 1906 was an 
exertion by Congress of its power to keep 
impure and adulterated food and drugs out 
of the channels of commerce. By the Act 
of 1938, Congress extended the range of 
its control over illicit and noxious articles 
and stiffened the penalties for disobedience. 
The purposes of this legislation thus touch 
phases of the lives and health of people 
which in the circumstances of modern 
industrialism are largely beyond self-pro- 
tection. Regard for these purposes should 
infuse construction of the legislation if it 
is to be treated as a working instrument 
of government and not merely as a col- 
lection of English words.’’ United States 
v. Dotterweich, 320 U. S. 277 (1943). 

’ Public Law No. 459, Eighty-first Con- 
gress, Second Session, March 16, 1950. 
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garine or colored margarine without clear 
identification as such or which is otherwise 
adulterated or misbranded within the mean- 
ing of the Federal Food, Drug, and 
Cosmetic Act depresses the market in inter- 
state commerce for butter and for oleo- 
margarine clearly identified and neither 
adulterated or misbranded, and constitutes 
a burden on interstate commerce in such 
articles. Such burden exists irrespective of 
whether such oleomargarine or margarine 
originates from an interstate source or 
from the State in which it is sold.’’ With 
this clear declaration of legislative intent 
see: Wickard v. Filburn, 317 U. S. 111 
(1942), United States v. Wrightwood Dairy 
Company, 315 U. S. 110 (1942). 
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specialized and technical practice and one that is worthy of considera- 
tion by organized associations of lawyers. 

As a result of this recognition, on July 1, 1945, a Section’ of Food, 
Drug and Cosmetic Law was formed in the New York Bar Association 
with 27 charter members. Since that time the section has grown 
steadily until its membership now numbers more than 170.?° 

Shortly after that, an organization was started on a national level. 
At the annual meeting of the American Bar Association in Seattle, 
Washington, on September 6, 1948, a committee on Food, Drug, and 
Cosmetic Law was initiated in the section of Administrative Law. This 
committee was formed with approximately 120 charter members.” 

These committees, since their beginnings, have been extremely 
active. Meetings are held annually at which time papers are presented 
by the outstanding authorities in this law on the most vital and inter- 
esting problems with which they are concerned. Such development of 
professional interest was responsible for the publication of the Foop 
DruGc Cosmetic Law JourNaL by Commerce Clearing House, Inc., a 
publication devoted in its entirety to this law.” 


What Do Lawyers and Industry Think About Law School 
Instruction in This Law? 

Among the recent recommendations by the Chairman of the Divi- 
sion of Food, Drug and Cosmetic Law of the American Bar Association 
was “that Schools of Law provide appropriate instruction and research 
in the food, drug, and cosmetic law.” This was given hearty approval 
by the Committee.** 

The Section on Food, Drug and Cosmetic Law of the New York 
State Bar Association completely concurred in this recommendation at 
its fourth annual meeting on January 27, 1949, in New York City.*® 

With this impetus, it was not long before the recommendation 
took actual form. The Food Law Institute *° was organized under the 








%1 Food Drug Cosmetic Law Quarterly 
(1946) 1. 

*% This committee was succeeded by the 
Division on Food, Drug and Cosmetic Law, 
in the Section of Corporation, Banking 
and Business Law, of the American Bar 
Association. The papers presented at its 
last meeting in St. Louis, Missouri, appear 
in the September 1949 issue of Food Drug 
Cosmetic Law Quarterly. 

“= There has been such an 
these publications that the Food 


interest in 
Drug 
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Cosmetic Law Quarterly was enlarged into 
a Journal which is published each month. 
The first issue of this Journal was pub- 
lished in March 1950 

*°4 Food Drug Cosmetic Law Quarterly 
(1949) 613 

*% 4 Food Drug Cosmetic Law Quarterly 
(1949) 114 

* The Food Law Institute, Inc. has 
offices in Room 1004, 608 Fifth Avenue, 
New York 20, New York 
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laws of New York State as a nonprofit corporation, It was established 
by the top executives of the food industry and is dedicated entirely to 
public service. It has a membership of manufacturers of foods and 
related products who finance it; they do so on a continuing basis to 
secure its future. A minimum annual income of $50,000 is planned.*! 

The Institute has as its chief objective the stimulation of interest 
in the field of this law. It was decided that the Institute could accom 
plish this purpose by supporting instruction and research at university 
schools of law on a postgraduate level. In addition, the Institute plans 
to publish compilations and studies on the basic and fundamental 
problems of the law. 

At-the present time the Food Law Institute has embarked on a 
program designed to accomplish its objectives. A grant has been made 
to the New York University School of Law to establish a postgraduate 
plan of instruction and research in food law.*? 

The program was started in the fall of 1949 and is presently di 
rected by a professor and an assistant professor of law. In order to 
form the nucleus of the first group of students, several research fellow 
ships were awarded to qualified graduates of accredited law schools 
who were selected from among applicants from various sections of 
the country. 

The students are enrolled as regular full-time students in the 
Graduate Division of the New York University School of Law and must 
meet the same high standards required of other candidates for graduate 
degrees. Their chief field of interest is in trade regulations with special 
emphasis on courses in food, drug, and cosmetic law. Two of these 
courses are being given this year. The first is an advanced course in 
the major.Federal Act. The second is a seminar on food law problems; 
the preparation of a satisfactory research study is required for its 
successful completion.** In addition to these two courses, which are 


2 The law schools of the universities of 
California, Minnesota, and Washington 
among others, have already agreed to 








% The information concerning the Food 
Law Institute was taken from an explana- 


tory statement delivered by the President 


The Institute 


of the Institute, Charles Wesley Dunn, at 
an announcement ceremony at the Waldorf- 
Astoria Hotel in New York on November 
16, 1949. The list of those attending the 
ceremony included the highest officials ad- 


ministering the law, leaders of the bar, 
and high industry officials. 4 Food Drug 
Cosmetic Law .Quarterly (1949) 471. 


cooperate in the program 
plans to sponsor a series of introductory 
lectures at these schools during this school 
year. 

3% An extremely unusual method of in- 
struction is being used in these two courses 
with exceptionally good results. 

“The policy of these courses is to pro- 
vide a basic instruction in the most im- 
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open to general registration in the graduate school, the fellowship 
students are doing supervised research in the field. A considerable 
portion of their work will form the basis for part of the studies which 
are to be published under the auspices of the Food Law Institute. 


Where Is the Proper Place for Such a Course 
in the Curriculum? 


If the reasons which are set out above as justification for the inclu- 
sion of the recommended course be accepted as adequate, then a serious 
question arises as to its proper niche in the curriculum, 

It is certainly evident that the subject of food, drug, and cosmetic 
law cannot be thoroughly and completely investigated in the under- 
graduate division of a law school. The subject is of sufficient impor- 
tance and is technical and complicated enough to warrant at least an 
additional year of postgraduate study for those who desire to specialize 
in it. There are relatively few universities that have the facilities and 
the faculty to handle such thorough instruction. The Food Law Insti- 
tute has recognized this fact and has thus wisely concentrated its 
energies and efforts toward promoting training only at the postgradu- 
ate level. 

This does not mean that there is no place in the curriculum of the 
undergraduate division of a law school for this course. This can be 
shown by using as an illustration the courses in labor law and taxa- 
tion. There are a number of law schools which provide excellent post- 
graduate training in the courses of labor law and taxation. Only after 
such concentration on those fields can a student feel that he is com- 
pletely trained. This availability and possibility of postgraduate train 
ing has, however, never been used as justification for the complete 
elimination of those subjects from the undergraduate curriculum. They 
are still offered, but the proper undergraduate teaching approach to the 
courses is confined to a survey of the entire field with emphasis placed 
on only a few of the most fundamental problems. The undergraduate 


(Footnote 33 continued) and Drug Administration, the food law 
portant subjects of the food law, by the officer of the United States Department of 
best experts in it. Hence a group of such Justice, leading practitioners in food law, 
experts was invited to cooperate in this and counsel for prominent food manu- 
instruction, as a public service and on the facturers; and it also includes the food 
basis of an integrated curriculum. This law adviser to the Canadian Government.”’ 
group includes high officers and the prin- Dunn, 4 Food Drug Cosmetic Law Quar- 
cipal attorney of the United States Food terly (1949) 476 
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then, although not completely trained in solving the intricate problems 
that may be raised, has at least gained a healthy respect for the law 
as well as the ability to recognize the fact that he may be confronted 
with problems in his later practice which will need consideration and 
which may require him to call on outside assistance from specialists 


to answer. 

That is the type of approach that it is felt should be used in placing 
this new course in food, drug, and cosmetic law in the curriculum of a 
law school. It obviously should be offered as a third-year course, and 
the student should be required to have had at least a sufficient back- 
ground in certain of the public law courses such as administrative and 
constitutional law and legislation. 

It is believed that an allotment of two semester hours or its equiva- 
lent can be profitably used, and that this allotment should be sufficient 
to provide the type of course that is here recommended. In the approxi- 
mately 32 hours of class-room instruction, it should be possible to 
consider the Federal Food, Drug, and Cosmetic Act of 1938 and its 
predecessor, the 1906 Act, together with a number of the most impor- 
tant decisions that have interpreted and defined these laws.** It should 
also be possible to make a survey of the closely related Federal laws 
as well as a survey of important local legislation. 

Successful completion of this type of course will provide a back- 
ground that will be of untold value to the student who goes directly 
into private practice and who may be called upon to advise small local 
producers as well as retail dealers in foods, drugs, and cosmetics. To 
the many students who attend law school solely for the value of the 
excellent general education that it provides and with no intention of 
practicing law, no better illustration of an entirely new philosophy of 
government and problems of governmental control and regulation can 
be had. For the student who develops an interest in this field and wants 
to specialize, this preliminary course will provide him with an excellent 
starting point for his future graduate training, and it will place him on 





* The recently published book, Dunn and Crawford, Deputy Commissioner of Food 
Kleinfeld, Food, Drug, and Cosmetic Act, and Drugs, in a review of the book. 4 
Judicial and Administrative Record, 1938- Food Drug Cosmetic Law Quarterly 594 
1949, might well be used in offerfng such (1949). Another possibility is Cohen, Ma- 
a course. ‘“The introduction to the book terials and Problems on Legislation (1949). 


says it is neither a text nor a mere com- This book was planned for use in teach- 
pilation. Yet it is both, and more. One ing a course in legislation but it uses as 
can hardly conceive of a better text, par- illustrative material food and drug law. 


ticularly for advanced students.’’ C. W. 
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more nearly equal terms with those with whom he must compete in 
the graduate school. These could very often be lawyers with many 
years of practical experience in food, drug, and cosmetic law. 

There now remains only a need to sum up what has thus far been 
said. First: This law is of vital interest to all, those who produce as 
well as those who consume. Second: A great multitude of laws are 
included in this field of the law. Certainly no legal education can be 
complete without some understanding of this essential part of the law. 
Third: The present influence of this law is large. Every indication is 
that the influence and impact of this law will be much greater before 
long. Fourth: Lawyers have realized the great importance of this law. 
This realization has been manifested by their organizing together for 
a consideration of its problems. Fifth: Lawyers and industry alike have 
seen the need for instruction in this law by university schools of law, 
and they have already taken active steps to fill this need. Finally: A 
place can be made in the curriculum for this law to the end that those 
who attend schools of law will benefit by its inclusion. 

It is therefore strongly recommended that the curriculum of law 
schools be amended to include a course in food, drug, and cosmetic law. 


[The End] 





Department of Health, Education, and Security 


Reorganization Plan 27, as presented to Congress by 
President Truman, would create a Department of Health, 
Education, and Security as one of the executive departments, 
and would transfer to it the functions and constituent units 
of the Federal Security Agency. The Department would be 
headed by a Secretary of Health, Education, and Security 
who would be vested with essentially the same duties and 


authority as are now vested in the Federal Security Administrator. 
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LEADERS 
IN FOOD AND DRUG LAW 
ee es 


BY FRED B. LINTON 


THIS, THE THIRD IN MR. LINTON’S SERIES OF ARTICLES ON 
LEADERS IN THE FIELD, COVERS THE PROMOTION OF CO 
OPERATION AMONG FEDERAL, STATE, AND LOCAL OFFICIALS, 
THE FORMATION OF THE FDA, AND THE DISSOLUTION OF 
THE BUREAU OF CHEMISTRY 


R. CARL L. ALSBERG, Chief of the Bureau of Chemistry, 

selected men for research work with discriminating judgment. 

His quick discernment of the discovering mind and generous 

bestowal of credit upon those who did worth-while research in science 

inspired men to do their best. The results of their research, when 

published, added luster to the reputation of the Bureau of Chemistry 
among scientists throughout the world. 


In the selection, assignment, and direction of men for administra 
tive and law enforcement work, Alsberg, in the early days of lis 
administration, was less happy. He lacked experience in such work. 
Routine was distasteful to him. He was reluctant to define or strictly 
limit the authority or scope of activity of any member of his staff. 
The characteristics that enabled him to inspire research workers were 
handicaps in directing men engaged in regulatory operations. 

The two assistant chiefs, whom Alsberg had appointed, were soon 
working at cross-purposes. They pressed him with questions regard- 
ing their respective jurisdictions which he was reluctant to decide. 
Each of them claimed that the other was trespassing on his field of 

(Continued on page 328) 
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Above—Dr. C. A. Browne, Chief, Bureau of Chemistry, 1923-1927. 
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operation. Each urged Alsberg to extend his authority. To force a 


decision, both submitted resignations. 


Centering Administrative Responsibility 


Alsberg soon realized that one assistant chief with authority to 
handle administrative matters below the policy-making level could 
eliminate much friction. The effective enforcement of the Food and 
Drugs Act was imperiled by the lack of clear-cut lines of authority 
at the top level. If one assistant chief, rather than two, was the 
answer, which one should be retained? Both had done good work in 
different fields. Both lacked some of the qualifications which Alsberg 
considered essential. 

After letting the matter simmer in his mind for a week as was 
his custom, Alsberg called into his office a member of his staff, stated 
his problem and asked, “Which resignation should I accept?” 

soth,” replied the staff member, “and do it before either changes 
his mind. Start over with a clean slate.” 

Alsberg followed the advice, although he was reluctant to take 
decisive action that might hurt the sensibilities of anyone. He abol- 
ished both positions and created a new assistant chiefship with more 
clearly defined responsibilities. 

He hesitated not at all in selecting the man to fill the new position. 
Walter G. Campbell, first as Chief Inspector, and more recently as 
Chief of the Eastern Food and Drug District, had won Alsberg’s 
admiration and confidence by the sheer merit of his performance. His 
expertness in solving administrative problems, his skill in directing 
the work of his staff, his diplomacy in dealing with other Federal 
officials, his fairness with the trade, his adherence to the best interests 
of consumers, his integrity, and his quickness of perception com- 
manded the respect of all who knew him. 

Alsberg gave Campbell a free hand to direct law enforcement 
operations, Campbell’s thorough knowledge of the capabilities of the 
enforcement staff, of the provisions of the law, and of the food and 
drug industries regulated by the law, supplemented Alsberg’s extensive 
knowledge in the biological sciences and his ability in directing 
research. The two provided leadership that was admirably adapted to 
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the wide variety of activities then carried on by the Bureau of 
Chemistry. 
Cooperating with State and City Officials 

Promoting cooperation among Federal, state, and city officials 
was begun by Dr. Wiley and was extended by Dr. Alsberg and 
Commissioner Campbell. This cooperative procedure is unique in the 
realm of Federal and state relations in that at no time has the Federal 
agency attempted to impose its will upon the state enforcement agen- 
cies, nor has a dollar of Federal funds been granted to the states to 
support the cooperative work. Each agency performs its part of the 
cooperate projects, and each pays its own expenses, to the mutual 
advantage of consumers and of taxpayers. 

Some of the states had pioneered in food law enforcement work. 
Before the enactment, in 1906, of the Federal food law, 24 states were 
enforcing general food laws and 14 other states had enacted food laws, 
but had made no provision for their enforcement. 

Early in the pure food movement, it was recognized that if Fed- 
eral and state food laws were similar, their enforcement would be 
more effective. Compliance would be easier and more certain by 
processors who sold their products in several states. When the Fed- 
eral food law was passed, nine states had laws similar to it. Shortly 
thereafter some thirty other states brought their food laws into sub 
stantial agreement with the Federal act. The crusading zeal of Dr. 
Wiley had given impetus to the enactment and revision of state food 
laws as well as to the enactment of a Federal law. Today every state 
in the union has a pure food law. Some states have revised their laws 
along the pattern of the Federal Act of 1938, and other states are 
fostering movements toward that end. 


Encouraging Uniformity in Administration 

Alsberg became aware that even where laws were uniform, con- 
fusion resulted from differences of interpretation and from divergent 
methods of enforcement. To bring about more uniformity in these 
respects, he established, in 1914, an Office of State and City Coopera- 
tion, and selected for its head a prominent state food official, J. S. 
Abbott of Texas. 

Two national organizations work for uniformity. The Association 
of Food and Drug Officials of the United States holds annual meetings 
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for the consideration of food and drug law enforcement problems com- 


mon to all sections of the nation. Differences of opinion are debated 
and divergent views are harmonized. The Association of Official Agri- 
cultural Chemists develops methods of analysis for the detection of 
adulteration in foods and drugs. The one association promotes uni- 
formity in administration, the other in methods of analysis for detect- 
ing and proving violations of food and drug laws. 

At a later date, Commissioner Campbell fostered the formation of 
sectional groups of food and drug law officials to solve more effectively 
regulatory problems peculiar to a particular section of the country 
Under the immediate leadership of W. S. Frisbie, formerly Food Com 
missioner of Nebraska, who was selected, in 1921, by Campbell to 
succeed J. S. Abbott as Chief of the Office of State and City Coopera 
tion, groups of states having similar problems due to location and 
climate were organized. Today every state in the union is affiliated 
with neighboring states in a sectional organiaztion. Since the death 
of W. S. Frisbie, the cooperative work has been carried on under 
\V. A. Queen, an experienced food law official of North Carolina. 

There is a constant and systematic exchange of information 
between Federal, state, and city food officials that aids all and prevents 
much duplication of effort. 

Director H. C. Lythgoe, of the Massachusetts Department of 
Public Health, learned that some supposedly sulfathiazole tablets on 
the market in that state were producing unexpected and unfavorable 
reactions in those who used them. Since the tablets had been made in 
the state of New York and probably had been shipped to several other 
states. Director Lythgoe immediately notified the Food and Drug 


Administration. 


Clearing Commerce of a Dangerous Drug 

A Federal Drug Inspector was sent speedily to the factory where 
the tablets had been processed. There he learned that a large batch 
of sulfathiazole tablets had been accidently contaminated during the 
process of manufacture with varying amounts, up to as much as 60 
per cent, of phenobarbital, a highly potent sedative. Tablets contain 
ing so much phenobarbital were dangerous and might have been fatal 
in cases of critical illness. W.R.M. Wharton, Chief of the Eastern 


Food and Drug District, was put in immediate charge of a campaign 
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to clear quickly the channels of commerce of the dangerously con 
taminated tablets. 


Some 800 shipments of the tablets had been sent by the manufac 
turer to wholesalers, to retailers, and to individual physicians, who 
had distributed and dispensed them to an unknown number of patients 
in widely scattered areas. State and city officials throughout the 
nation were at once advised by telephone or telegraph of shipments 
made to their jurisdictions. The entire field staff of the Federal agency 
went into action in accordance with plans previously made for such 
emergencies. They visited over 12,000 distributors, doctors, and drug- 
gists. Cooperating state and city officials made more than 25,000 
similar visits. About 600,000 prescriptions and more than 1,500,000 
invoices were examined. The manufacturer assisted in rounding up 
the widely distributed tablets. 


All of the contaminated tablets which had not been consumed and 
could be located were recovered in a relatively short time. Only 
through the cooperative action of Federal, state, and city officials, 
can nation-wide cleanup campaigns be completed so effectively. The 
occasional dramatic instances of cooperation merely punctuate and 
emphasize the day-by-day, month-by-month, and year-by-year system 


atic teamwork that is constantly and consistently maintained. 


Developing Food Processing Methods 

Work aimed to improve methods for processing foods had been 
initiated by Wiley. During the last five years of his leadership, !aw 
enforcement controversies had left him little time for the equally 
important but less urgent research and technological work. Alsberg 
gave renewed emphasis to the projects in this field and extended them 
He believed that as more food processors used better methods fewer 
violations of pure food laws would result. 


Under Alsberg’s leadership, Dr. M. E. Pennington extended work 


on how to reduce spoilage in poultry, eggs, and fish. Her method of 
chilling poultry before shipment was a great advance and came into 
general use. Railroads and shippers built thousands of refrigerator 
cars on the basis of plans prepared by her. She improved methods of 
insulating cars and of recording temperatures within them while en 


route. Poultry dressing firms tore down their old-fashioned buildings 
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reeking with filth and remodeled them in accordance with principles 


of sanitary science. 

New methods of handling fish were put into general use so that 
even the farthest inland cities could obtain fresh fish in good condition. 
Better ways of handling and packing eggs reduced breakage and 
spoilage. If fact, methods of handling fish, eggs, and poultry were 
revolutioned by the work of Dr. Pennington and her staff. Many law 
enforcement problems were eliminated by the greater proportion of 
perishable foods which were marketed in a sound, wholesome condition. 

Finding new and more accurate analytical methods for detecting 
adulteration in food and drugs was another feature of the scientific 
work stressed by Alsberg. Like a dog chasing a speeding rabbit, the 
official analyst must follow the clever adulterator in whatever direction 
he may lead. Analytical methods developed by the food detective are 
used not only to catch the deliberate adulterator, but also to enable 
the honest processor to control his factory operations and to test his 


finished products. 


Promoting Better Tomato Products 

B. J. Howard, with his microscope, did work typical of the kind 
Alsberg encouraged. He continued his constructive work under Camp 
bell until 1943, when he retired. He was an expert in the use of the 
microscope to detect mold, filth, and extraneous matter, which could 
not otherwise be detected, in processed foods which may be spiced, 
colored, or otherwise doctored to conceal filth. Especially effective wa: 
his work on tomato puree, paste, catsup, and juice. If any rotten or 
wormy tomatoes were used, he could see them no matter how camou- 
flaged. His mold-count method is used by food analysts everywhere 
to detect certain forms of adulteration. It is also used extensively in 
processing plants to control operations and to test finished products. 


After completing the study of a factory, Howard could put his 
finger on the exact spot or spots where the process, practice, or equip- 
ment was responsible for faulty or filthy products. He then pointed 
out to the management how the faulty conditions could be corrected 
The seeds of his instruction fell: some on fertile ground, some on rt icky 
soil, and some by the wayside. 

When the management failed to make the changes indicated as 
necessary by Howard or by others working under the direction of 
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Alsberg, and it continued to put out contaminated products, court 
actions in the form of seizure and criminal prosecution were brought 
in the Federal courts. Thus the concerns which did not do so volun- 
tarily were forced to correct their practices in order to stay in business 

Through the action of leaders in the industry in employing tech- 
nical experts, in establishing control laboratories, in developing im- 
proved processes, and in applying the principles of sanitary science 
as well as through the prodding of Federal and state food officials, 
there has been a transformation in the purity, quality, and wholesome- 


ness of most of the products of the tomato. 


What has been brought about in the tomato processing industry 
in a marked degree, has been effected in varying degrees in other food 
industries. 

Handling an Alarming Telegram 

In 1917, when the United States entered World War I, Dr. Alsberg 
placed the specialized facilities of the Bureau of Chemistry, including 
the staff of food and drug experts, at the service of the war agencies. 

Alsberg was of German descent, had been educated in part in 
Germany, spoke the German language fluently, had a great admiration 
for the achievements of German scientists, and had an uncle who was 
a leading banker in Berlin. Until the outbreak of the war, he cor- 
responded with relatives and friends residing in Germany. 

One day shortly after the United States had declared war, a tele- 
gram addressed to a German-born employee of the Bureau of Chemistry 
came ticking off the wires into the telegraph office of the Department 
of Agriculture. As the implications of the message, which was partly 
in what appeared to be code words, dawned on the operator who re- 
ceived it, she rushed to the office of Secretary Houston and delivered 
it into his own hands. 

Houston read the message with amazement. He sent for Campbell 
and showed him the telegram, Alsberg being out of the city. When 
Campbell returned to his own office in the Bureau of Chemistry, he 
told me of the message. It mentioned Alsberg, the Mayflower, and 
Balfour. It so happened that representatives of the British and French 
Governments, headed by Balfour, were traveling on that very day up 
the Potomac towards Washington on the Mayflower, the naval vessel 


then reserved for the use of the President. 
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The arrival of the foreign envoys to confer with President Wilson 


on plans of prosecuting the war was a closely guarded secret, because 
of the danger of submarine attack, known only to cabinet members 
and a few other higher government officials. The telegram, in sug- 
gestive rather than specific words, appeared to involve Alsberg and two 
other staff members of German descent in a plan of action connected 
with the arrival of the envoys. Campbell told me that the Secretary 
had notified the head of the Federal Secret Service, for the message 
seemed to mean that Alsberg and two others were conspiring to betray 


the allied cause. 
Finding the Offender 


Campbell, who was closer to Alsberg than any other man in the 
service, had unshaken confidence in his loyalty and in that of the two 
others named. The telegram could not mean what it seemed to imply, 
Campbell insisted. But he realized the potential danger if the telegram 
did mean what it implied. He must find out for certain and quickly 
what was the real significance of the message. He called in two of 
his most resourceful food and drug inspectors and directed them to 
locate, as soon as possible, the man who sent the message and to find 
out what was back of it. They were both trained investigators, skilled 
in getting facts in the face of obstacles. We anxiously awaited their report. 

Some clever detective work by the two inspectors traced the tele 
gram from the telegraph office in a railroad station in Baltimore, where 
it had been filed, to the office of a prominent manufacturer of food 
specialties residing in that city. He had been prosecuted and con 
victed in the Federal court for selling an adulterated food product in 
violation of the pure food law. As a member of a national commitiee 
meeting in Washington, he had accidently learned of the time and 
manner of arrival of the British and French envoys, and had attempted 
to use the information to cut short Alsberg’s public career. 


The manufacturer had typed the telegram personally and his 
chauffeur had filed it. The wording had attracted the attention of the 
clerk at the telegraph office. He had closely scrutinized the man and 
was able to give a good description of him, and later to identify him. 
When the manufacturer was confronted with the evidence, he was 
forced to admit in the deepest chagrin that he had tried to get revenge 


on Alsberg. 
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Aiding War Activities 


Alsberg’s service to the nation during the war was of such quality 
as only one with his attainments could render. Chemistry plays an 
important role in war, but in 1917 the chemists of the nation were not 
organized for war. Alsberg was of great assistance to the war agencies 
in organizing projects based on the science of chemistry. He had a 
wide acquaintance among chemists and other scientists, knew the 
qualifications and aptitudes of many of them, and was able to advice 
war agencies where the most competent specialists could be found 
quickly to tackle the toughest technical tasks. He was especially he!p- 
ful to the Sanitary Corps and to the Gas Warfare Service. He assisted 
in organizing the War Food Administration, and made available the 
extensive data on foods from the files of the Bureau of Chemistry. He 
and his staff furnished advice about acceptable substitutes for scarce 
foods and drugs, chemicals, and other essential materials. He per- 
sonally served on fifteen Federal Inter-Departmental and National 
Research Council committees. 

Alsberg was one of the most sought-after consultants in Wash- 
ington. Among those who sought his advice were cabinet officers, 
military authorities, bureau chiefs, members of Congress, and scien- 
tists. Two men who frequently consulted him were Felix Frankfurter, 
later an Associate Justice of the Supreme Court, and Herbert Hoover, then 
War Food Administrator and afterward President of the United States. 

Chaotic conditions caused by war increased the difficulties of 
enforcing the Food and Drugs Act. But there was no letup in the 
efforts to enforce it. The food and drug supply. of the nation was well 
guarded. There were no food scandals similar to the embalmed beef 
scandals that shocked the nation following the Spanish American War. 


Dr. Alsberg strengthened food and drug law enforcement opera- 
tions by reorganizing the enforcement agency, by promoting closer 
cooperation with state and city officials, by increased emphasis upon 
research, and by persuading leaders in the food and drug industries to 
establish their own control laboratories and to improve their technolog 
ical processes. These measures resulted in substantial and permanent 
improvements in the foods and drugs of the nation. 

Three vears after the close of the war, Alsberg resigned as Chief 


of the Bureau of Chemistry to accept a Directorship of the Food 
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Research Institute at Stanford University. Organized to study the 
production, distribution, and consumption of food, the Institute offered 
him an opportunity and the funds to direct research for which he was 
eminently qualified, and which promised to yield results of value to 


the nation. 


Campbell Administers the Food and Drug Act 

Following the resignation of Alsberg, in 1921, the Secretary of 
Agriculture, Henry C. Wallace, asked Walter G. Campbell to accept 
the chiefship of the Bureau of Chemistry. 

Campbell was unwilling to become chief of a bureau which, in 
addition to enforcing the Food and Drug Act, was charged with the 
responsibility for projects involving scientific research and the appli 
cation of chemistry to the solution of agricultural problems. He 
believed that an outstanding chemist should head such a bureau. He 
consented, however, to serve as Acting Chief until the Secretary could 
find a nationally known chemist who would accept the position. 

As Acting Chief, Campbell centered his attention upon the law 
enforcement operations. He selected Dr. W. W. Skinner, an experi 
enced and able chemist, to serve as Assistant Chief and supervise the 
research and technological work. 

Two years passed before Secretary Wallace found a chief. Camp 
bell was still acting. The Secretary had come to have such confidence 
in Campbell’s administrative ability that he desired to promote him 
to the departmental staff as Director of Regulatory Work. In that 
position Campbell would have the general direction of all law enforce 
ment operations in the Department of Agriculture. Before this pro 
motion could be made, a Chief of the Bureau of Chemistry must be 
appointed. 

Dr. C. A. Browne Appointed 

Campbell proposed to the Secretary that he, as Director of Regu 
latory Work, continue to administer the Food and Drugs Act and that 
the new Chief of the Bureau of Chemistry be responsible only {for 
directing the scientific and technological work. 

Dr. C. A. Browne was prevailed upon to accept the position. He 
Was an eminent chemist with an international reputation for his work 
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on sugar. He was admirably qualified to direct research in chemistry. 
He had served for ten years as a chemist in two state experiment 
stations and for a time in the United States Bureau of Chemistry under 
Dr. Wiley. For sixteen years he had been head of the New York 
Sugar Trade Laboratory, a position in which he had served and held 
the confidence of the entire sugar industry. 

Dr. Browne became Chief of the Bureau of Chemistry on October 
1, 1923. At the same time, Campbell was made Director of Regulatory 
Work. Dr. Browne retained Dr. WW. W. Skinner as Assistant Chief 
and later promoted Dr. Paul B. Dunbar to the same rank to assist 
Campbell in the enforcement of the Food and Drugs Act. 


The research and technological work under Dr. Browne was 
continued on a high plane of efficiency. His achievements in that 
field is another story. However, it should be noted that, in 1944, at the 
fifth annual meeting of food technologists, Dr. Browne was awarded 
the much coveted Nicholas Appert Medal for outstanding contributions 
to food technology. The jury of prominent technologists who elected 
him for that honor cited the fact that he had been an unfettered 
investigator who had struggled to remain free of administrative burden. 


Planning for Better Law Enforcement 


Director Campbell who had proposed the plan for a division of 
responsibility at the bureau level as a temporary expedient to meet 
the legal restrictions then existing, gave much thought to the develop- 
ment of a sounder plan. He came to the conclusion that the agri- 
cultural and technological work of the Bureau of Chemistry should be 
transferred to an agency devoted exclusively to such work. The food 
and drug law enforcement operations, he decided, should be placed in 
an administration created for that specific purpose. First, he must 
obtain departmental. approval, and then legislative authority. Both 
would require time, much time. The temporary arrangement actually 
lasted four years. Nowhere other than in a governmental agency 
could it have lasted so long. 


In the meantime, Henry C. Wallace died, and W. M. Jardine 
was appointed Secretary of Agriculture. The Secretary submitted 
Campbell's plan for reorganization to Congress in the budget estimates 
for the fiscal year beginning July 1, 1927. Congress approved the plan 
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as submitted. When the Act became effective, there came into exist- 
ence a food and drug law enforcement agency which, except for a 
brief period, has since been known as the Food and Drug Administration. 


The Bureau of Chemistry with its diversified activities was 
abolished. All law enforcement operations of that bureau, and some 
of other bureaus, were transferred to the newly created Food and 
Drug Administration. The agricultural chemistry and technological 
projects were combined with the work of the Bureau of Soils under 
the name of the Bureau of Chemistry and Soils. To that bureau 
went Dr. Browne because of his preference for, and eminence in, 
research in agricultural chemistry. With him went Dr. W. W. Skinner 
and others engaged on research and technological projects. Having 
been given my choice of agencies, I elected to go with the Food and 
Drug Administration. 

Now, for the first time since the Food and Drug Law became 
effective in 1907, an organization was formed for the specific purpose 
of enforcing that and related acts. No longer would the directing 
head of the Food and Drug Administration, or the chiefs of its various 
divisions, be required to divide their time and energies between separate 
activities, each requiring different qualifications and training, and each 
of vital significance to the nation. 

Campbell, in 1927, asked Secretary Jardine to relieve him of his 
responsibilities as Director of Regulatory Work in order that he might 
be appointed head of the newly created Food and Drug Administration. 
He recommended that the Director’s position be abolished as an un- 
necessary fifth wheel. This was one of the rare instances when a 
Federal official proposed that his own job be abolished. The chiefship 
of the new administration, although carrying a smaller salary than the 
position he had occupied on the Secretary’s staff, provided greater 
opportunity, in Campbell’s opinion, for real public service. 

Secretary Jardine was unwilling to release Campbell from the 
departmental staff, but consented for him to serve also as immediate 
head of the Food and Drug Administration. Campbell considered 
this arrangement as temporary. He planned to devote his entire 
attention to the work of the Food and Drug Administration at the 
first opportunity. It was not until near the end of the Hoover admin- 
istration, in 1933, that Campbell obtained from Secretary Hyde his 
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release from the position of Director of Regulatory Work. After that, 
until his retirement in 1944, he worked exclusively on food and drug 
law enforcement problems. Serving under various titles, he was, 
in 1940, by order of the President, designated as “Commissioner of 


Food and Drugs.” 


Food and Drug Administration Reorganized 

Reorganization of the headquarters staff in Washington and its 
closer integration with the field staff was one of Campbell’s first moves. 
He retained Dr. Paul B. Dunbar as Assistant Chief. A portion of 
the Washington staff he transferred to other cities where field station 
headquarters were located. Ever since he had begun his work as 
Chief Inspector, he had observed the wide gap between the scientist 
in the laboratory and the inspectors in the food factories. That gap 
had been narrowed during the intervening years. To close it was 
one of the main objective of his reorganization. 

The Washington staff was organized into two functional groups: 
1. Supervisory administrative divisions, including state cooperation, 
interstate, import, and business administration. 2. Technical control 
divisions, including food, drug, cosmetic, pharmacology, vitamin, micro- 
analytical, and bacteriological. Each division was staffed with special- 
ists in their respective fields. 

This unique Federal organization, manned with a staff of special- 
ists trained in many sciences and guided by Commissioner Campbell, 
with never more than 900 employees, achieved remarkable results on 
a nation-wide scale. Speedy spenders who have built up enormous 
agencies to do jobs of less magnitude and complexity might well learn 
from the Food and Drug Administration that a well-organized group 
of less than 1,000 competent employees working as a unit towards 
definite objectives authorized by law, in accordance with a practical 
plan of operation, can do more and better work than many quick-grow- 
ing, overstaffed agencies with some other characteristics of the moldy 
mushroom. 


The next installment will tell how Commissioner Campbell worked 
with committees of Congress to prevent legislation that would weaken 
the Food and Drugs Act and to aid in the enactment of measures 


to strengthen it. [The End] 
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The Food Law Institute, Ine 


First Annual Report 





HE Food Law Institute, Inc., was organized on March 16, 1949; 
and its initial program was announced eight months later, on 
November 16 in that year. This announcement was made at a 
ceremony, in New York City which was attended by approximately 
125 distinguished guests. They included the United States Commis- 
sioner of Food and Drugs, the President of the Association of Food 
and Drug Officials of the United States, the President of the American 
Bar Association, the Chief Justice of the Supreme Court of New 
Jersey, the Chancellor of New York University, and the Dean of its 
School of Law. 
Consequently, the Institute has now completed one year of opera- 
tion. This is my first annual report on its organization, state, and 


progress. 


Establishment and Objectives 

The Institute was incorporated in New York State. It is a non- 
profit corporation wholly public in character and exclusively dedicated 
to public service, and its officers receive no compensation. The story 
of its establishment is briefly this. Six years ago, leading executives 
in the food industry instituted a program of fundamental public service 
for the national welfare. This program began with its organization 
of The Nutrition Foundation to develop the science of food through 
basic research and constructive education for the improvement of the 
public diet and health. Manufacturers of food and related products 





Presented at the first annual meeting of The Food Law Institute, Inc., 
New York City, May 23, 1950 
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have contributed nearly three million seven hundred thousand dollars to it. 
It has achieved an historic success of profound benefit to mankind. 


The success of that Foundation indicated the second step in this 
program: that the food industry organize a supplemental Food Law 
Institute to develop the law of food, likewise through basic research 
and constructive education, for the general public benefit. The law 
includes the associated drug and cosmetic laws, and it has the funda- 
mental significance of being the most important commercial law in the 
land. It governs our largest food industry; it regulates our most 
essential food and drug products; and it does so for the vital purpose 
of safeguarding the health of our people, by preventing their consump- 
tion of harmful articles which may cause death or serious injury. 
Hence it is a basic public health law; and it is also a basic fair trade 
law. In addition, it is a basic agriculture and nutrition law, on its 
food side, and a basic medical law, on its drug side. For all these 
reasons, it is manifestly a law of deep social and economic import 
We should go on to observe that the food industry has a primary 
responsibility for this law in its major food application, because it is 
the law of that industry. The food industry must be greatly con- 
cerned with its due development. However important this law now 
is to that industry, it will become ever more important by reason of 
its progressive expansion. 

As a result, the Institute was established last year. Its objectives 
are basic research and constructive education, with respect to the food 
law, and its program is to implement these objectives. That program 
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is a pioneer one. It was recommended by the American Bar Associa- 
tion’s committee on this law, in 1948; the United States Food and 
Drug Administration approves it; and the highest officials and attorneys 
thereof are systematically cooperating in its execution. In his official 
address at the announcement ceremony, Commissioner Paul B. Dunbar 
said that “the Food and Drug Administration unreservedly endorses 
the Food Law Institute.” And he will approvingly discuss it at the 
June meeting of the Association of Food and Drug Officials of the 
United States in Galveston. Furthermore, in a recent address, Deputy 
Commissioner Charles W. Crawford characterized the establishment 
of this Institute as an event of “great significance” to the Federal 
Food, Drug, and Cosmetic Act. Other eminent public endorsements 
might be cited; and we should add that the leading practitioners of the 
food law are also cooperating in the Institute’s program. 


Organization and Funds 


The Institute is governed by its by-laws. They first provide for 
founder, sustaining, and public members. Founder members are the 
active ones; they include manufacturers of food and related products who 
financially support the Institute on a continuing basis. They were originally 
twelve but they now number twenty-four; the list contains outstand 
ing names. In contradistinction, sustaining members are the associate 


ones; they include others who also financially support the Institute, 


and they are now five. As to the public members, they represent the 


public at large and may or may not financially support the Institute; 
there are none as yet. Therefore, the Institute now has 29 
members who are named in attached Schedule A. Their number 
should largely increase, because there are many other such manufac- 
turers who are equally interested in the Institute. 

The by-laws also provide that the Institute shall be managed by 
a board of trustees. The board includes elected representatives of 
founder members and the public at large, who are named in attached 
Schedule B. We should note that the public members of the board 
are the deans of the law schools in California, Minnesota, New York, 
and Washington (State) Universities, which are cooperating with the 
Institute as later explained. I recommend that they be increased by 
adding the deans of the law schools in Illinois, Northwestern, Southern 
California, Stanford, and Tulane Universities; the deans of the public 
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health schools in Harvard and Johns Hopkins Universities; the dean 
of the business school in Harvard University; and the Surgeon Gen- 
eral of the United States Public Health Service. For as our highest 
public health officer, he is directly interested in the Institute. These 
additional university schools are also cooperating with the Institute, 


as later explained. 


The board is empowered to elect the Institute’s officers and to 
appoint a lawyers advisory committee. The officers, who are composed 
of founder members, with the exception of the president, are named 
in attached Schedule B. The advisory committee includes counsel of 
founder members, other interested lawyers, and legal representatives 
of the public at large, who are named in attached Schedule C. We 
should note that the public members of this committee include a prin- 
cipal attorney of the Federal Security Agency in its administration of 
the Federal Food, Drug, and Cosmetic Act; the legal officer of the 
United States Department of Justice in its enforcement of this Act; 
the legal adviser of the Canadian Department of National Health and 
Welfare in its administration of the analogous Canadian Act; and the 
director of the bureau of legal medicine and legislation in the American 
Medical Association. I recommend that such members be increased 
by adding the general counsel of the Federal Trade Commission, which 
administers the Federal law against the false advertisement of foods, 
drugs, and cosmetics. I pause here to record the sad death of John S. 
Prescott, long general counsel of the General Foods Corporation, on 
May 19, 1949. For he was a leader in organizing the Institute and was 
a charter member of its lawyers advisory committee. In due course, 
[ will recommend a plan to commemorate his invaluable contributions 
to the Institute, which takes the form of an annual university lecture 
or fellowship on the food law, to which he was devoted. 


The by-laws further provide that the funds of the Institute shall 
consist of voluntary contributions by its members and others. They 
are principally made by founder members, on whom the Institute 
mainly depends for its operating income; their annual contributions are 
pledged for five years ahead. This continued financial support is 
essential to secure the Institute and to enable it to develop a long- 
range program involving necessary commitments. It was organized 
to have a minimum annual income of $50,000. But its actual income 
last year was about $39,000. Therefore I recommend due action by the 


The Food Law Institute, Inc. Page 343 





board to assure the contemplated and needed amount in the future. Of its 
income last year, the Institute spent about $25,000, mostly to underwrite its 
New York University food law program later explained ; and I should add 
here that the Institute itself incurred no office expense whatever. Hence it 
had an income balance for last year of about $14,000, due to the fact that its 
research expense has not yet begun to accrue; and consequently this 
balance has been placed in a research reserve. I am pleased to 
announce that this reserve has been increased to $24,000 by two special 
gifts of $5,000 each. One was made by a founder member; the other 
came from a friend; and both are deeply appreciated, for the Institute 
will need this reserve and more to accomplish its research program as 
we shall see. It should be recommended here that the Institute’s fiscal 
year begin on June 1, when it must calculate its principal educational 


expense for the next academic year. 


Basic Research Program 


To implement its research objective, the Institute has developed 
a long-range program of original basic research books on the food law, 
which (it will be recalled) here includes the associated drug and 
cosmetic laws. These books are designed to provide an authoritative 
reference library on this law, which will be a source of fundamental 
knowledge and useful information. Consequently they will have 
a great public and industry value. They will be published by Com- 
merce Clearing House, Inc., in the distinctive format of a “Food Law 
Institute Series.” CCH (as it is known) is a foremost, large, and 
successful publisher of loose leaf topical law reporters and journals, 
is located in Chicago, and has a national marketing organization. It is 
pre-eminent in the area of the law before us, because it publishes the 
Foop Druc Cosmetic LAw JourNAL and a reporter on the major Federal 
Food, Drug, and Cosmetic Act. It recently published the Kleinfeld- 
Dunn book on this Act. The JouRNAL is the only authoritative 
periodical on the food law. I am pleased to announce that it will be 
published hereafter in association with The Food Law Institute. 


CCH has agreed to assume part of the publication cost and all 
of the marketing expense of our books; to pay each author or editor 
a royalty; and to divide its net profit on each book with the Institute. 
This is a generous and favorable agreement which we duly appreciate. 
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3ut the fact remains that the publication of these books will be an 
expensive undertaking by the Institute. For it will make a preparation 
grant to each author or editor, of one thousand dollars at least; and 
it will make a publication grant to CCH on each book, calculated 
through multiplying the number of its printed pages by three. For 
example: a one-thousand-page book will thus cost the Institute four 
thousand dollars. To finance this expense the Institute plans to draw 
on its $24,000 reserve and to make an annual $10,000 appropriation 
therefor. That total amount will pay the cost of numerous important 
books, but it must be increased to publish the further important books 
in mind. Consequently, additional gifts to their reserve fund are 
needed. 


The Institute has made a good start in this research book pro- 
gram. For it has organized eight initial books which are now under 
preparation by experts on their subjects. It is hoped that at least one 
will be published this year, and that most (if not all) will be published 
by the end of next year. They are: 


(1) An indexed compilation of™he official annual reports on the administra- 
tion of the pioneer Federal Food and Drugs Act and the succeeding Federal Food, 
Drug, and Cosmetic Act, with an introduction by Dr. Paul B. Dunbar, the 
United States Commissioner of Food and Drugs. This is a long-needed reference 
book of fundamental and permanent value. 


(2) An annotated compilation of the Federal food, drug, and cosmetic laws, 
edited by Arthur D. Herrick who has written standard books on the Federal 
Food, Drug, and Cosmetic Act. This Act will be principally annotated from 
an original legislative standpoint, and the supplemental laws will be annotated 
on the basis of the adjudged cases. Such a book will have a large practical value. 


(3) An annotated compilation of the general state food, drug, and cosmetic 
laws, edited by Franklin M. Depew who is a food law specialist. These laws 
will be annotated on the basis of the adjudged cases and from an historical stand- 
point. This publication will be later supplemented by an analogous one of the 
special state food, drug, and cosmetic laws in several volumes, because of their 
magnitude. Such a book will also have a large practical value. 


(4) An annotated compilation of the food, drug, and cosmetic laws of the 
British Commonwealth, edited by Robert E. Curran who is legal adviser to the 
Canadian Department of National Health and Welfare in its administration of 
the Canadian Food and Drugs Act. These laws will be annotated on the basis 
of the adjudged cases and explanatory notes. Such a book will likewise have a 
large practical value; and it will be basically important from a comparative law 
standpoint. 


(5) A research study of the modern nutrition law developed through and 
outside the food law, written by Dr. James R. Wilson who is Secretary of the 
Council on Foods and Nutrition in the American Medical Association. That law 


The Food Law Institute, Inc. Page 345 








represents the latest advance of the food law, which is illustrated by the standards 
and legislation requiring the nutritional fortification of basic foods. Consequently, 
this constructive scientific study of it will have a great public value. 


(6) A research study of Federal and state action on the addition of chemicals 
to food, edited by Edward Brown Williams, formerly a principal attorney in the 
administration of the Federal Food, Drug, and Cosmetic Act. This is a timely 
study, because Congress is now acting to investigate chemical additions to food 
as a basis for a related amendment of that Act, and it will be a source of invalu- 
able information under the food law. 


(7) A bibliography of the food, drug, and cosmetic law, edited by Julius J. 
Marke who is librarian of the New York University School of Law. It will be 
a long-needed index to the government and general publications on this law, which 
rise to an incredible number, and it will be a reference book of lasting value. 


(8) A manual on the food products liability law, written by William J. Condon 
who has specialized in it. This manual will explan the historical development 
and present status of that law, from both jurisdictional and doctrinal standpoints. 
It will have a large practical value for industry and university use. 

I add that the Institute also arranged for the preparation of a 
manual on food industry sanitation, edited by Thomas M. Rector, a 
vice president of the General Foods Corporation. But sad to relate, 
Mr. Rector suddenly died, and we now seek another author. He will 
be found; this book can then be added to the initial list, and will be a 
valuable guide for food manufacturers. Furthermore, the Institute is 
also planning eventual background books on the modern organization, 
operation, and contributions of the food, drug, and cosmetic industries, 
which will provide useful information of constructive value. 


This statement of the initial research books organized and planned 
by the Institute suffices to demonstrate their original and basic char- 
acter. It is manifest that they will render a beneficial public and 
industry service of great importance. The additional books now con- 
templated (aside from those already mentioned) are in the same cate- 
gory. For example: they include research studies of major subjects 
presented by the Federal Food, Drug, and Cosmetic Act, such as food 
and drug standards, import and export control, administrative regula- 
tion, and judicial enforcement. They also include a research study of 
the supplemental law against the false advertisement of foods, drugs, 
and cosmetics; and a comparative study of the Canadian Food and 
Drugs Act. They further include historical and constitutional studies 
of the United States food, drug, and cosmetic laws, and comparative 
studies of other analogous foreign laws. In short, the problem here is 
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not to find valuable research studies, but to choose their order, secure 
their authors, and finance their publication. 


Basic Educational Program 


To implement its educational objective, the Institute has developed 
a long-range program of original basic instruction in the food law 
(given the broad construction stated) at university law schools, on 
both undergraduate and postgraduate levels; and also at other uni- 
versity schools interested in this law, including graduate schools of 
public health and business administration. The medical and pharmacy 
schools are also measurably in this group, but the latter schools have 
long instructed in drug law. Moreover, universities’ offering food 
technology courses have an additional interest in this program; like- 
wise where they have other related organizations, such as the new 
Law-Science Institute of Tulane University. 

It is indeed a pioneer program, since no law school (for example) 
has heretofore provided such instruction on the food law; and this law 
has only been incidentally considered (if at all) in general courses on 
administrative or trade regulation law (etc.). Consequently this pro- 
gram involves an historic advance in specialized legal education, which 
has the great public and industry value of its law; and also the addi- 
tional value of bringing the law schools closer to our people, by deal- 
ing with a law of vital daily concern to them. The law school purposes 
of it are manifest. They are: (a) to give the legal profession and 
through it the general public a due understanding of the food law, 
which is seriously lacking; (b) to train experts in this law for both 
public service and private or industry practice, who are increasingly 
needed; (c) to develop competent university teachers who do not yet 
exist as a class and are required to accomplish this educational pro- 
gram ; and (d) above all else to provide sound and inspirational future 
leaders in this law, who know its social and economic significance and 


its true relation to our free institutions. I here recall that this law 





Institute of Technology, Michigan State 


1 Polytechnic Institute of Brooklyn, Uni- 
versity of California, Colorado A & M Col- 
lege, Cornell University, University of 
Delaware, Illinois Institute of Technology, 
Iowa State College, University of Illinois. 
Kansas State College, Louisiana State Uni- 
versity, University of Maine, University 
of Massachusetts, University of Maryland, 
Massachusetts State College, Massachusetts 


The Food Law Institute, Inc. 


College, New York University, Oklahoma 
College of Agricultural and Mechanical 
Arts, Oregon State College, Pennsylvania 
State College, Purdue University, Rutgers 
University, University of Tennessee, Texas 
A & M, University of Texas, State College 
of Washington, University of Washington, 
and University of Wisconsin. 


Page 347 














was born in a great charter of human rights, the English Magna Carta 
of 1215, and that it is fundamentally designed to liberate industry from 
the baneful restraint of wrongful conduct, in order that it may be 
wholly free to realize a full constructive development. As to the uni- 
versity public health and business administration schools: the former 
schools should provide appropriate instruction in this law, because of 
its basic public health character ; whereas the latter schools are directly 
interested in it, because of its important business effects. 

This program is divided into two parts: a New York University 
program and a national one. 


The New York University Program 

This program is a cooperative postgraduate one on the food law, 
at the New York University law school. It has the historical signifi- 
cance of being the first law school program on this law. That school 
was chosen as the situs of this program, for good reasons. They are: 
first, it is conveniently located in New York City which is a key food 
law area; secondly, it is building a new law center * on Washington 
Square, which will be an ideal home for this program; thirdly, it has 
a record of postgraduate law instruction, which is exceptional; and 
fourthly, it has the largest enrollment of graduate law students, which 
exceeds six hundred and equals or surpasses the total number of such 
students in all other accredited law schools combined. Moreover, that 
school received the suggestion of this program with a sympathetic and 
enthusiastic understanding of its basic constructive value. I need 
hardly add that it is under full university control. 


This program was instituted on September 27 last and therefore 
it is now completing its first academic year. I have charge of it, under 
the dean of the school, as a professor of law serving without compen- 
sation and on part-time incidental to my law practice. The Institute 
underwrites it on an annual grant and budget basis, determined by the 
attending facts. It has cost nearly $25,000 this year. Consequently 
the Institute’s expense then was mostly its NYU grant. That cost 
principally included the salary of a full-time assistant professor and 





2 With due humility I note that the University School of Law, to be hung in 
American Pharmaceutical Manufacturers’ the center quarters of this program. It 
Association (of which I have been general was painted by Sidney E. Dickinson, of 
counsel for nearly forty years) has just New York City. 
presented my portrait to the New York 


Page 348 Food Drug Cosmetic Law Journal—June, 1950 





















maintenance payments to six fellowship students (called fellows) ; and 
it otherwise included the rent of temporary quarters at the Bar 
Association House on West Forty-Fourth Street, and miscellaneous 
administrative expenses. This cost will be more next year. The fel- 
lows are recent graduates from different law schools throughout the 
country, to give this program a national scope. They were selected 
for their qualifications (personal and academic) to participate in it, 
and are an earnest group of legal scholars. These fellows are the 
student core of this program, because they have been particularly 
selected to accomplish its purposes by a specialized practice or teaching 
of the food law; and they are very proud of their pioneer standing in it. 
They are required to take supplemental courses in fundamental juris- 
prudence and major trade regulation laws, to be thus better equipped 
for their professional life and also for law school reasons. Each is a 
candidate for a degree of master of laws in the trade regulation law, 
next month. All will, then or eventually, work for a doctor of juridical 
science degree, which is the highest earned degree in law. I have 
recommended that the master’s degree given to students in this pro- 
gram be, instead, one in the food law, at their option. For it is 
primarily a basic health (rather than an ordinary trade regulation) 


law; it is the law governing this program; and such recognition will 
dignify and strengthen this program accordingly. I should add that 


the number of the fellows will be hereafter limited to five, until their 
employment absorption rate is determined by experience. The Insti- 
tute feels a due employment responsibility for all fellows in the NYU 
program. 

The curriculum for this program includes an evening course in 
the dominating Federal Food, Drug, and Cosmetic Act, in which the 
Kleinfeld-Dunn book is used as a text book; an afternoon seminar 
on fundamental food law problems, in which the students write research 
papers on current problems for class discussion; and a regulated plan 
of food law research by the fellows, which has first dealt with the 
state food law. That curriculum is supplemented by a comparative 
study of the Canadian food law, an informative review of the food 
products liability law and a background discussion of the food industry 
and its practical legal conduct. The policy of that curriculum is to 
provide the best instruction on the most important subjects of the 
food law by the foremost experts in it, on an integrated basis. To 
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achieve this policy I invited and obtained systematic lecture coopera- 
tion by the highest food law officials and leading food law practitioners. 
That cooperation was unreservedly given out of a deep interest in this 
program, at a personal sacrifice and for a public service; and it is 
gratefully appreciated. To acknowledge this service I now record the 
names of those who rendered it, in alphabetical order (including the 
supplemental lecturers and abbreviating the United States Food and 
Drug Administration to read FDA): H. Thomas Austern, General 
Counsel for the National Canners Association; Lowrie M. Beecham, 
Chief of the FDA Canned Foods Branch; James M. Best, General 
Counsel for the Quaker Oats Company; James W. Cassedy, Associate 
General Counsel for the Federal Trade Commission; G. Robert Clark, 
Chief of the FDA Cosmetic Division; Charles W. Crawford, FDA 
Deputy Commissioner of Food and Drugs; R. E. Curran, Legal Adviser 
to the Canadian Department of National Health and Welfare; Frank- 
lin M. Depew, Attorney for the Standard Brands Incorporated; Wil- 
liam W. Goodrich, Principal Attorney in the Food and Drug Division 
of the Office of General Counsel for the Federal Security Agency: 
F. K. Killingsworth, Acting Chief of the FDA New York Station; 
Vincent A. Kleinfeld, Head of the General Regulations Unit in the 
Criminal Division of the United States Department of Justice ; George 
P. Larrick, FDA Associate Commisioner of Food and Drugs; Michael 
F. Markel, General Counsel for the Corn Industries Research Founda 
tion; Bradshaw Mintener, General Counsel for the Pillsbury Mills, 
Inc.; Dr. E. M. Nelson, Chief of the FDA Nutrition Division; William 
M. Robbins, Vice President of the General Foods Corporation: Dr. 
R. T. Stormont, then Director of the FDA Medical Division; Edward 
Brown Williams, formerly a principal FDA attorney and now a food 
law specialist ; and Daniel P. Willis, Assistant General Counsel for the 
Federal Security Agency and the chief FDA attorney. 

The success of this program is measured by the following (among 
other) significant results: (a) It invited a high over-all registration 
of 39 and a maximum seminar registration of 16. This registration 
was a wholly voluntary one, except as to the fellows; which 


largely consisted of attorneys (including major counsel) in the food 


and drug industries; and many of them have expressed their 
grateful appreciation of this program to me. Indeed some of them 
will take it again next year. (6) It brought the students into personal 
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contact with the principal food law officials and practitioners in our 
country, which was an invaluable experience for them. The fact is 
that in effect the United States government and legal profession have 
placed their best food law resources behind this program; and that is a 
remarkable situation. (c) The students thus and otherwise received 
the most authoritative instruction in the food law, on the most inspira- 
tional basis. Such instruction in this law has not been available any- 
where before. As the responsible director of this program, I have 
been especially concerned to have its students duly understand the 
basic philosophy of this law, its deep social and economic significance, 
and its true relation to our free institutions. (d) The seminar and 
other students wrote important research papers on the food law, which 
will be published in the Foop Druc Cosmetic Law JourNnaL. Hence 
they are a valuable contribution both to the public and industry. 
(e) The fellows developed a fundamental interest in the food law; 
each will devote his professional life to it. One will enter the legal 
organization of the United States Food and Drug Administration; 
three will originally teach this law in university law schools; and two 
will become legal advisers on it in the food industry. Hence this pro- 
gram will thus realize the Institute’s educational objective. It should 
be added that the new fellows for next year are a superlative group, 
which includes high graduates from the law schools of Michigan, Min- 
nesota, New York, Stanford, and Rutgers Universities. We may 
have equal confidence in their food law future. I should go on to say 
that if the Institute did no more than to provide the scholarly and 
deserving fellows in this program with that opportunity to study the 


most important commercial law in the land on the highest postgradu- 
ate level for the general welfare, it would render a sufficient public 
service. But it actually renders a much broader service, as we have 
seen. I will now further explain in discussing its national educational 


program. 


The National Program 
This program is manifestly designed to secure basic instruction in 
the food law (broadly construed as aforesaid), by additional university 
law schools, and also by other university schools interested in it, which 
have been described. It is necessarily an evolutionary program, be- 
cause of its scope and organizational problems, and for the reason that 
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the Institute’s ability to develop it is financially and administratively 
limited. But despite all difficulties, the Institute made an auspicious 
beginning in this program last year. My explanation of it is unavoid- 


ably made in personal terms, to the necessary extent. 


The first step in this program is, logically, a series of introductory 
lectures on the food law in different schools throughout the country, 
which create a university interest in it as a basis for cooperation with 
the Institute. Consequently, I inaugurated such lectures in the past 
year, which will continue next year; their number was governed only 
by the physical ability to make them. They were delivered at the law 
schools of Minnesota, California, Southern California, and Stanford 
Universities; and Mr. Mintener joined in them, except at Stanford, 
with a supplemental discussion of the food products liability law. 
Further lectures were scheduled at the law schools of Illinois and 
Northwestern Universities, which, however, were necessarily post- 
poned until next fall at my request; and Mr. Best will join in them, 
to discuss the practical impact of this law on the food industry. I am 
planning then to lecture at the law schools of Rutgers, Tulane, and 
Washington (State) Universities, and others will be included in due 
course. In addition, and acting for the Institute, Mr. Goodrich de- 
livered two lectures on the food law at the law school of George 
Washington University. It is gratifying to note that every law school 
lecture resulted in an invitation to continue its discussion next year. 
Furthermore, I lectured on this law at the Harvard School of Public 
Health, which has invited me to deliver two supplemental lectures next 
year; and I have been invited then to lecture at the Johns Hopkins 
School of Public Health and Hygiene. I also lectured at the Harvard 
Graduate School of Business Administration; and Mr. Robbins joined 
in this lecture to discuss the organization and operation of the food 
industry. I further lectured at McGill University, in Montreal; and 
Mr. Curran joined in that lecture, to discuss the Canadian food law. 
We are greatly indebted to all these associate lecturers for their valu- 
able assistance accordingly. 

These introductory lectures were a challenging experience; and I 
may fairly say that as a result good initial progress was made in the 
national program. For, in the first place, each lecture attracted a 
relatively large student and faculty audience on a voluntary basis. 
The audience ranged to over 600 at the Harvard business school; it 
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also included an important official food law attendance (both Federal 
and state) at the California and Southern California law schools; and 
it further included an important legal attendance at the Minnesota and 
Southern California law schools. In the second place, these lectures 
were attentively and enthusiastically received in each instance; and 
they created the desired university interest in the food law as a rule, 
which was officially expressed and confirmed by the resulting student 
discussion and application for fellowships in the NYU program. And, 
in the third place, the Minnesota, Southern California, and Stanford 
law schools were stimulated to organize food law instruction plans 
beginning next year, in cooperation with the Institute. These law 
schools are located in major areas of food production. Their plans have 
the practical value that each is designed (among other things) to 
render a community food law service, in the field of this production. 
That service is to provide a basic local knowledge of this law and to 
promote a constructive solution of its local problems. A strong local 
committee of interested attorneys is being organized for its accom- 
plishment, in each instance. I should go on to say that my contact with 
the university law schools in the mid-west and far-west invites the con- 
clusion that the Institute should establish supplemental food law edu- 
cational centers there, to the available extent. 


In Conclusion 
In addition to its specific research and educational objectives, The 
Food Law Institute has the general one of taking any other related 
action, which is beneficial to its law. One such action is to develop 
state and international uniformity in the food law. I discussed the 
fundamental need of the latter uniformity at the notable government 


ceremony in Ottawa on March 16, to commemorate the 75th anni- 


versary of the Canadian Food and Drugs Act. I will also discuss it 
at a distinguished government meeting in London on June 20, which 
has been organized by the English Ministry of Food and will be at- 
tended by the leading English attorneys and scientists and university 
officials interested in the food law. This meeting will be immediately 
followed by another one of the English food manufacturers on the 
same day, which has been organized by Lever Brothers & Unilever, 
Limited. I will there further explain the Institute’s program. 
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With that statement I complete this report on the initial progress 
of the Institute. I respectfully submit that it shows important progress 
of fundamental public and industry value, actual and potential. 


[The End] 





SCHEDULE A 
Members of The Food Law Institute Inc. 


Founder Members 


American Can Company *McCormick & Company, Inc 

Anheuser-Busch, Inc. *Owens-Illinois Glass Company 
*Beech-Nut Packing Company *Pillsbury Mills, Inc. 

Burnham & Morrill Company *The Quaker Oats Company 

California Packing Corporation The Seven-Up Company 

Continental Baking Company Swift & Company 

Continental Can Company Wesson Oil & Snowdrift Company 
*Corn Industries Research Foundation Wm. Wrigley Jr. Company 


*The Drackett Company 


*Flako Products Corporation Sustaining Members 


*General Foods Corporation The Great Atlantic & Pacific 
General Mills, Inc. Company 

*Gerber Products Company California Vegetable Concentrates, 
Huron Milling Company Federal Carton Corporation 

*Kellogg Company Keratene Company, Inc 

*Thomas J. Lipton, Inc. William J. Stange Company 





*Original members of The Food Law 
Institute, Inc. 





SCHEDULE B 
O flicers and Trustees of The Food Law Institute, Inc 


William M. Robbins, Chairman, 

Vice President, General Foods Corporation 
Charles Wesley Dunn, President 
Watson H. Vanderploeg, Vice President, 

President, Kellogg Company 
William T. Brady, Vice President, 

Vice President, Corn Products Refining Company 
Guy W. Sharpe, Secretary and Treasurer, 

Vice President and Secretary, Beech-Nut Packing Company 
John N. Curlett, Vice President, McCormick & Company, Inc 
Roger Drackett, President, The Drackett Company 
E. R. Elwell, Vice President, Burnham & Morrill Company 
George Faunce, Jr., General Counsel, Continental Baking Company 


Tea 


In 
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SCHEDULE B—continued 


T. C. Fogarty, Vice President, Continental Can Company 

Dan F. Gerber, President, Gerber Products Company 

O. E. Jones, Vice President, Swift & Company 

R. R. Holcomb, Vice President, Wm. Wrigley Jr. Company 
Donold B. Lourie, President, The Quaker Oats Company 

Arthur McCallum, President, Flako Products Corporation 

Leslie N. Perrin, President, General Mills, Inc. 

A. Q. Peterson, President, Wesson Oil & Snowdrift Company 
Philip W. Pillsbury, President, Pillsbury Mills, Inc. 

C. W. Griffin, Jr., Vice President, California Packing Corporation 
Smith L. Rairdon, Vice President, Owens-Illinois Glass Company 
George W. Ross, President, Huron Milling Company 

W. C. Stolk, Executive Vice President, American Can Company 
John T. Tabor, General Counsel, The Seven-Up Company 

A. von Gontard, Vice President, Anheuser-Busch, Inc. 

C. I. Wood, Executive Vice President, Thomas J. Lipton, Inc. 
Judson F. Falkner, Dean, University of Washington School of Law 
Russell D. Niles, Dean, New York University School of Law 
Maynard E. Pirsig, Dean, University of Minnesota School of Law 
William L. Prosser, Dean, University of California School of Jurisprudence 





SCHEDULE C 


Lawyers Advisory Committee of The Food Law Institute, Inc. 


3radshaw Mintener, Chairman 
Vice President and General Counsel, Pillsbury Mills, Inc. 
Dana T. Ackerly, Attorney at Law 
Member of Breed, Abbott & Morgan 
H. Thomas Austern, Attorney at Law 
Member of Covington, Burling, Rublee, O’Brian & Shorb 
James M. Best, General Counsel 
The Quaker Oats Company 
M. J. Callahan, General Attorney 
American Can Company 
R. E. Curran, Legal Adviser 
Canadian Department of National Health and Welfare 
W. E. Fairbanks, General Counsel 
Thomas J. Lipton, Inc. 
H. Bartow Farr, Counsel, Continental Can Company 
Member of Willkie, Owen, Farr, Gallagher & Walton 
Fred E. Fuller, General Counsel, Owens-Illinois Glass Company 
Member of Welles, Kelsey, Fuller, Harrington & Seney 
William W. Goodrich, Senior Attorney 
Office of General Counsel, Food and Drug Division, Federal Security Agency 
Frank H. Hall, Counsel 
Huron Milling Company 
Edwin L. Harding, General Counsel 
Kellogg Company 
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SCHEDULE C—continued 
J. W. Holloway, Jr., Director, Bureau of Legal Medicine and Legislation, American 
Medical Association 

Dwight D. Ingamells, Counsel, Anheuser-Busch, Inc. 
Member of Shepley, Kroeger, Fisse & Ingamells 

E. B. Kixmiller, General Counsel 
Swift & Company 

Vincent A. Kleinfeld, Attorney at Law 
United States Department of Justice 

Marshall P. Madison, Counsel, California Packing Corporation 
Member of Pillsbury, Madison & Sutro 

Samuel A. McCain, General Counsel 
Corn Products Refining Company 

Robert C. Palmer, Counsel, Flako Products Corporation 
Member of Palmer & Serles 

Judge Walter M. Shohl, Counsel, The Drackett Company 
Member of Dinsmore, Shohl, Sawyer & Dinsmore 

E. K. Thode, Attorney at Law 
Vice President and Secretary, General Mills, Inc. 

Edward Brown Williams 
Attorney at Law 

L. E. Waterbury, General Counsel and Secretary 
General Foods Corporation 








Financial Report, Fourth Quarter, 1949 


The net income after taxes of United States manufacturing 
corporations for the fourth quarter, 1949, is estimated at about 
$9.0 billion, or 22 per cent less than in the preceding year, 
according to the combined quarterly estimates made public 
by the Federal Trade Commission and the Securities and 
Exchange Commission. During 1949, profits reached a low 
point in the second quarter and thereafter improved. Sales are 
estimated to have dropped seven per cent under 1948 while 
costs and expenses fell five per cent (Federal Trade Commis- 
sion Release of May 14, 1950). 
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SIGNIFICANT 
COMMENTS 


BY FRANKLIN M. DEPEW 


JUDICIAL 
ADMINISTRATIVE 
and LEGISLATIVE DEVELOPMENTS 





Food Not Complying with Standard Held To Be Adulterated ... 
The government filed a libel of information against some canned food 
labeled in part “Del Comida Brand Tomatoes.” The libel alleged that 
the food was adulterated within the meaning of Section 402(b)(2) of 
the Federal Food, Drug, and Cosmetic Act, in that a product contain- 
ing water had been substituted wholly or in part for canned tomatoes, 
and that the product was also misbranded within the meaning of 
Section 403(g)(1) of the Act in that it failed to conform to the defini- 
tion and standard of canned tomatoes as provided by regulations issued 


by the Federal Security Administrator. 


The claimants admitted the allegations of adulteration and mis- 
branding but requested permission to relabel the product on the ground 
that it was wholesome and fit for human consumption and that 
reprocessing the product into tomato puree, catsup, or any other simi- 
lar product would be extremely expensive. The trial court found that 
the article, although adulterated and misbranded, was not adulterated 
within the meaning of Section 402(b)(2), and provided in the decree 
of condemnation that the product could be released to the claimant 
for the purpose of truthful labeling. The government appealed from 
that portion of the decree which permitted this release and, on appeal, 
the judgment was reversed, release to the claimant was refused, and 
the goods were ordered condemned. (United States v. 716 Cases, more 
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or less, each containing 24 cans of an article labeled in part “Del Comida 
Brand Tomatoes Contents 1 Lb. 3 Oz.”; Alfred Whitten and Harold 
Whitten, a partnership d/b/a Whitten Brothers Canning Company, Inter- 
venor. In the United States Court of Appeals for the Tenth Circuit. 
No. 3949. November Term, 1949. January 5, 1950. [CCH Foop Druc 
Cosmetic Law Reports © 7143.]) 

It was conceded in the pleadings that a portion of the tomatoes 
which would normally be present and expected in canned tomatoes 
had been replaced by the addition of water. The article thus fell below 
the standard of canned tomatoes prescribed by the regulations issued 
by the Administrator. The government contended that because of 
the presence of this added or substituted water the product became 
adulterated and thus its introduction into interstate commerce was 
barred by the Act, even though it might be truthfully labeled. The 
court of appeals sustained the contention of the government and stated 
that the purpose of the Act showed clearly that its provisions pro- 
hibiting adulteration were not to be confined to the presence of adul- 
terating substances deleterious to the health of consumers. The Act 
not only prevents such occurrences, but also provides, through the 
standardization procedure, for protection to consumers from “eco- 
nomic adulteration.” This type of adulteration was found to occur 
when, although the product itself is not deleterious, less expensive 
ingredients are substituted for the usual ingredients, or when the pro- 
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portion of the more expensive ingredients is diminished, thus making 
the commonly identified article inferior to that which the consumer 
would expect to receive when purchasing it. 


A question which the case suggests but does not definitely answer 
is: “Would the labeling of the product as ‘imitation canned tomatoes’ 
be a truthful labeling?” The decision does contain language which 
lends support to the contention of the government that an imitation 
of a standardized food may not be sold. The position of the govern- 
ment in both this case and in the “Imitation Jam” case, discussed in 
5 Foop DruGc Cosmetic Law Journat (1950) 79, (The government has 
appealed from the adverse decision rendered in this case.) is the same; 
that is, that an article that is not in compliance with a standard is 
adulterated, that the contraband character of the merchandise in this 
respect cannot be cured by a truthful statement of the manner in which 
it is adulterated, and the fact that the article is fit for human consump 
tion is immaterial. However, it does not appear that the claimant in 
this case suggested that this product should be labeled as imitation 
canned tomatoes, Thus, the question does not appear to have been 
directly considered by the court as to whether or not this particular 
type of label could have so cleansed the character of these adulterated 
canned tomatoes that their sale could be permitted. The answer to 
this question will have to await the decision on appeal from the 
imitation jam case. 


ee & «@ 


Refusal To Permit Discovery of Analyses Reports Affirmed on 
Appeal . ... A seizure was made of five cans, more or less, of oils 
alleged to have been adulterated and misbranded. The Antonio Corrao 
Corporation appeared as claimant of the merchandise and made a 
motion for an order requiring the government to produce true and 
exact copies of analyses made by the government. This application 
was refused as reported in 4 Foop Druc Cosmetic Law QUARTERLY 
(1949) 246-248. Thereafter, the case was tried, and it appeared that 
artificial flavor had been added to simulate olive oil and that squalene 
had been added to the oils. The testimony showed that the squalene 
content of blended edible oils is the universally accepted criterion of 
the amount of olive oil present in a blend. However, squalene is also 
found in shark liver oil and it is impossible to distinguish one squalene 
from another. In order to overcome this difficulty, government agents 
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marked some shark liver squalene by mixing a small amount of 
anthranilic acid in it. The marked sqalene was traced to an 
acquaintance of the president of the Antonio Corrao Corporation, 
but was not shown to have reached the Antonio Corrao Corporation. 


However, the seized samples of oil disclosed that they contained 
anthranilic acid. The government introduced what was claimed to be 
representative samples of the goods contained in each shipment. In 
one case, for example, they proved the analysis of the contents of one 
gallon can out of 180 gallon cans. The government called the acquaintance 
as a witness, but in answer to all questions he claimed the privilege 
against self-incrimination. The trial judge instructed the jury that 
the witness’ reluctance to incriminate himself might not be used to 
incriminate others. The situation should be considered just as though 
he had never been called. The jury found the goods to be 
adulterated and misbranded and on appeal the judgment was affirmed. 
(United States v. 5 Cases, more or less, etc., “Figlia Mia Brand a blend 
consisting of 90% vegetable oils, etc., plus 10% pure olive oil, etc.”; 
Antonio Corrao Corporation. In the United States Court of Appeals 
for the Second Circuit. No. 81, October Term, 1949. January 10, 
1950. [CCH Foon Druc Cosmetic Law Reports § 7144.]) 

In this case, the court of appeals has affirmed the propriety of 
refusing to grant a discovery on the ground that it was not warranted 
even though the government adopted a somewhat unusual method of 
showing adulteration of the goods. As a result, the claimant had no 
knowledge until the trial as to the presence of the anthranilic acid in 
the oils. In addition, the objection that there was no charge that such 
acid had been added was found to be without merit as the testimony 
about the presence of the anthranilic acid was not offered to establish 
adulteration of the oil by the addition of this acid but to establish the 
addition of the marked squalene. The claimant might have been 
entitled to a continuance because of surprise but no such request 
was made. 

One of the principal issues raised in this case was the question as 
to whether or not the sample was representative. The trial court’s 
ruling on this point was found to be reasonable. The ruling laid down 
was that where food products are shown to be customarily manufac- 
tured in large batches or mixes, a sample taken from a shipment of less 
than the amount usually manufactured can be inferred to be repre- 
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sentative of the batch or mix in the absence of proof that the product 
in the single shipment came from different batches or mixes. In addi- 
tion, it was found that the government’s continued questioning of 
the witness in the face of his claim of his privilege against self-incrimina- 
tion did not constitute reversible error in the absence of a protest by 
the claimant’s attorneys. The court indicated that had such question- 
ing continued over the protest of the claimant it might be serious 
enough to require reversal. A petition for certiorari requesting a 
review of the decision of the court of appeals has been filed with the 
United States Supreme Court. 


x * * 


Phonograph Records Are Not Devices . . . A seizure was made 
of certain phonograph records, labeled in part “Time To Sleep,” 
together with the albums in which they were contained, as well as a 
quantity of leaflets, guarantees, and display cards, on the ground that 
the records were devices within the meaning of the Federal Food, 
Drug, and Cosmetic Act, and that they and the accompanying graphic 
and printed matter were misbranded within the meaning of the Act 

It was held that the phonograph record was not a device within 
the meaning of the Act. In addition, it was stated, although it did 
not seem necessary to the decision, that the records were not mis- 
branded. It was found that the labeling was neither false nor mislead- 
ing. So far as this aspect of the case was concerned, the court felt that 
the testimony of the government required too stringent a test for 
effectiveness. The government’s witnesses testified that the records 
were ineffective in psychoneurotic cases. The claimant made no such 
claim. The psychiatrist presented by the claimant testified that music 
and suggestion are frequently used to mitigate and relieve insomnious 
conditions and that they will have beneficial effects in persons not 
suffering from organic diseases or defects. (United States v. 23 Phono- 
graph Records, Labeled Time to Sleep. In the United States District 
Court for the Eastern District of New York. M 1092. March 9, 1950. 
[CCH Foop Druc Cosmetic Law Reports § 7148.] ) 

The government in this case had attempted to convince the court 
that the word “device” should be given a very broad meaning so as 
to carry out the expressed purpose of the Act of safeguarding the 
consumer. The trial court, however, was not convinced that this pur- 
pose was intended to be strained to the extent that these records should 
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be held to be a device within the meaning of the Act. He pointed out 
that the record came within none of the regular dictionary definitions 
of a device, and that neither it nor its accompanying printed matter 
purported that it might be effectively used for the diagnosis, cure, 
mitigation, treatment, or prevention of disease or to affect the structure 
of any function of the body. Section 201(h) provides that a device 
must be used for these purposes in order to be considered a device 
within the meaning of the Act. In the court’s opinion the word “func- 
tion” in this definition was limited in meaning to the specific power 
of action and operation of an organ of the body, such as the brain, 
heart, or liver. The court concluded with the statement that, in his 
opinion, the device contemplated by the statute is such a machine or 
apparatus as can be applied to or injected into the body or some organ 
thereof or whose current or rays enter the body. This case presents 
a difficult question of interpretation. It is understood that the Food 
and Drug Administration is considering the advisability of appealing 
from the decision. 


x... : 


Beverages Simulating Orange Juice in Color Held Adulterated 
: A seizure was made of certain bottles of beverage labeled in 
part “Bireley’s Orange Beverage” on the ground that they were adul- 
terated in that artificial coloring had been added to the product to give 
it the color and hue of freshly pressed Valencia orange juice, a food 
rich in vitamin C, of which vitamin the article seized had practically 
none. It was further alleged that the addition of this color would 
give the impression that the article was orange juice or a beverage 
composed in large part of orange juice. The court charged the jury 
that in the light of the purpose of the Federal Food, Drug, and Cos- 
metic Act to protect the consumer, the government was required only 
to prove by a preponderance of the evidence that by reason of the 
presence in the article of yellow coal tar dyes, or by reason of the taste 
and odor of the article it had the capacity to deceive, and that it was 
not necessary to show that anyone was actually misled. That, in 
determining whether or not the article was adulterated, the nutritive 
value of the article might be compared with that of the natural orange 
juice it simulates if it is first found there is an outward similarity and 
that the intent of the bottler is immaterial if the public is really likely 
to be misled. The jury rendered a verdict to the effect that the 
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product was adulterated and a decree of condemnation was entered 
without opinion. (United States v. 88 Cases, More or Less, Each Con- 
taining 24 634 Fluid Ounce Bottles of an Article Labeled in Part “Bireley’s 
Orange Beverage,” Bireley’s, Inc. (General Foods Corp., substituted). In 
the United States District Court for the District of New Jersey. Civil 
Action No. 4711. [CCH Foop Druc Cosmetic Law Reports { 7149.]) 


Ye Boo 


Yellow Oleomargarine Must Comply with Special Labeling 
Requirements . . . The Federal Security Agency issued a Statement 
of General Policy or Interpretation on April 10, 1950, with respect to 
the labeling requirements for oleomargarine under the provisions of 
new Section 407 of the Federal Food, Drug, and Cosmetic Act, effective 
July 1, 1950. 

The statement sets forth the Administration’s interpretation of 
the requirements with respect to compliance with the new law’s pro 
vision that the label show a full and accurate statement of all the 
ingredients contained in colored oleomargarine. The statement fur 
ther sets forth the Administration’s opinion that the label must bear 
the name “oleomargarine” rather than the name “margarine,” which 
latter name was used throughout the new law as well as the name 


“oleomargarine.” It is required that the name “oleomargarine” be 
used as this is the name specified in the standard and must appear on 
the label until the standard is amended. It is further stated that under 
the new act any article which is represented as or purports to be olep- 
margarine and which fails to comply with the definition and standard 
of identity for oleomargarine is misbranded even though it may meet 
the new statutory definition for oleomargarine or margarine. It was 
further pointed out that this is applicable to colored or uncolored mar 
garine which is sold in the same state or territory in which it is pro- 
duced as the new margarine law provides that such product shall be 
subject in the same manner and to the same extent to the provisions 
of the Federal Food, Drug, and Cosmetic Act as if it had been intro- 
duced into interstate commerce. In construing the requirement of 
the law that the word “oleomargaine” or “margarine” appear in tvpe 
or lettering at least as large as any other type or lettering on the label, 
it is given as the opinion of the Administration that if a single letter 
is in the largest type or size of any lettering appearing on the label 


that each letter in the word “oleomargarine” must be in type or size 
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at least as large as that letter. It is also required that the letters in 
the word “oleomargarine” should equal or exceed in boldness and 


prominence that of the same or corresponding letters elsewhere on the 
label. Although the statement did not comment on the duties of the 
Food and Drug Administration in respect to the new law, it is note- 
worthy that it will require the Administration to police compliance 
with the law in more than half a million local public eating places 
throughout the country. (Statement of General Policy or Interpreta- 
tion; by John L. Thurston, Acting Administrator. April 10, 1950.) 


2 2.8 


Vegetable Fat Not Permitted in Ice Cream . . . The Federal 
Security Agency issued a Statement of General Policy or Inierpreta 
tion on April 16, 1950, with respect to the use of vegetable fat as an 
ingredient in a frozen product made in semblance of ice cream. It 
appeared that the Food and Drug Administration had received a num- 
ber of inquiries regarding the propriety of marketing such a product 
where vegetable fat had been substituted in whole or in part for milk 
fat. It was the opinion of the Administration, as given in the state- 
ment, that products of this type are adulterated within the meaning 
of the Federal Food, Drug, and Cosmetic Act. The statement indi- 
cated that if manufacturers of the product did not continue to confine 
their distribution within the borders of the state of manufacture, the 
product would be seized for the reasons set forth therein. (Statement 
of General Policy or Interpretation; by Oscar R. Ewing, Federal 
Security Administrator. April 6, 1950.) 


x * * 


Certain Foodstuffs Must Be Packed and Labeled Pursuant to the 
Transportation of Explosives Act . . . At a session of the Interstate 
Commerce Commission held on February 13, 1950, a section was added 
to the regulations covering the transportation of explosives and other 
dangerous articles to provide that foodstuffs in metal cans charged 
with soluble nonliquefied compressed gas shall be subject to the speci- 
fication, packaging, and labeling requirements for transportation of 
explosives and other dangerous articles, if the pressure in the con- 
tainer exceeds 105 pounds per square inch absolute at 70° F. or 140 
pounds per square inch absolute at 130° F. In addition, this amend- 
ment to the regulation provides that the metal containers used for 
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foodstuffs with less pressure than 105 pounds per square inch must 
be capable of withstanding, without bursting, a pressure of two times 
the pressure of the contents at 70° F. or 1% times the pressure of the 
contents at 130° F., whichever is greater. It is the writer’s under- 
standing that gas with a pressure of less than 25 pounds per square 
inch absolute at 70° F. is not considered a soluble nonliquefied com- 
pressed gas within the meaning of these provisions. These require- 
ments are found in an amendment to Section 73.302 (formerly Section 
302) by way of the addition of an added paragraph lettered (h). The 
amendment appears at page 1038 of the Federal Register of February 
25, 1950. It is understood that the amendment is principally applicable 
to prepared whipped creams and similar toppings which are shipped 
in pressurized containers to enable the purchasers of the material to 
decorate baked goods by blowing the product in whipped form immedi- 
ately on the cake or other bakery product. 


x *§ * 
X-Ray Shoe Fitting Machine May Be Dangerous . . . The 


Federal Security Agency issued a Release on March 29, 1950, with 
respect to the use of x-ray machines for fitting shoes. The statement 
called for voluntary control by shoe retailers, and urged local com- 
munities to set up their own controls if such voluntary methods failed. 
It was pointed out that the machines are almost certain to have harm- 
ful effects if there is radiation leakage, improper adjustment, or too 
frequent usage. It was further pointed out that children are more 
likely to be harmed than adults since rapidly growing tissue is more 
readily susceptible to damage from radiation. [The End] 


| James M. Mead—New FTC Chairman 


Commissioner James M. Mead has been named chairman 
of the Federal Trade Commission by President Truman. Be- 
fore becoming a member of the Commission in 1949, Mr. Mead 
served ten terms in the House of Representatives and eight 
vears in the Senate (Federal Trade Commission Release, May 
24, 1950). 





Significant Comments Page 365 








| 


“Len-Oint,” has agreed to cease ad- 
vertising that either or both products 
cure piles, that “Hen-Roid” has thera- 
peutic value in the treatment of piles, 
or that “Len-Oint” has any effect in 
the treatment of piles beyond providing 
temporary relief of such discomfort as 


itching, burning, pain, and soreness 
(Stipulation 7988). 
The producers of Converse Com- 


pound have agreed to refrain from dis- 
seminating any advertisement which 
represents that their product has a bene- 
ficial effect on any type of epilepsy or 
nervous disorder associated therewith, 
other than any tendency it may have to 
diminish the severity and frequency of 
the convulsive seizures of the Grand 
Mal type of epilepsy, or temporarily to 
allay with this 
type, or to promote sleep (Stipulation 
7997). 


nervousness associated 


Liniment.—Representations that a lini- 
ment has any therapeutic value in the 
treatment of a variety of skin irritations 
bevond relieving or alleviating the symp- 
tom of itching are to be discontinued. 
Claims that the preparation promotes 
healing, that it is an adequate treatment 
for aching, burning feet, or that it over- 
comes foot odors are also to be ceased 
(Supplemental Stipulation 7980). 


Hair Preparation.—Sellers of 
preparations for the hair have agreed 
to stop claiming that the products are 
effective in growing hair. Representa- 
tions that B Hair Cream will 
cause hair to grow longer or thicker, 
that it is of any value in correcting fall- 
ing hair, or that it will assure a healthy 
scalp are to be discontinued. Claims 
that Matilda’s Gro-Quick Hair Grower 
is effective in growing hair, will pre- 
vent falling hair, or will have any ef- 


two 


ernel’s 
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treatment of dandruff are 
ceased (Stipulations 7986, 


fect in the 
also to be 


7987). 


Soft Drink Concentrate.—Misrepre- 
sentation in the sale of a soft drink 
concentrate is ordered to be ceased in 
FTC Docket 5641. The manufacturer 
is forbidden to disseminate any adver- 
tisement which represents that the 
product made from the concentrate is 
prepared from the fruit or natural juice 
of the grape, either through the un- 
qualified use of the term “Grape Sparkle” 
or the word “grape” or in any other 
manner. 

Reorganization of FTC.—The reor- 
ganization of bureaus and divisions and 
the appointment of supervisory officials, 
as announced by the Federal Trade 
Commission, became effective June 1. 
The reorganizational plan created three 
new Bureaus: Bureau of Restraint of 
Trade, Bureau of Deceptive Practices, 
and Bureau of Industry Cooperation 
(Federal Trade Commission Release of 
May 14, 1950.) 

Amendment of Rules of General Pro- 
cedure.—The trial examiner, after com- 
pletion of a hearing on a formal com- 
plaint, shall file an initial decision which 
includes a statement of findings and 
conclusions and an appropriate order 
pursuant to the Commission’s amend- 
ment of its Rules of 
7.4 of the Rules of General Procedure 

Cocoa and Chocolate Industry Trade 
Practice Rules.—The adoption of trade 
practice rules for the cocoa and choco- 
late industry has been proposed by the 
Federal Trade Commission. The hear- 
ing at which all pertinent information, 
suggestions, and objections may be pre- 
will be held in Washington, 
on June 16 (15 F. R. 3403) 


Practice, Section 


sented 


og 
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In the State Legislatures 


Agricultural Marketing.—The South 
Carolina Agricultural Marketing Com- 
mission has been empowered to issue 
revenue bonds to finance the construc- 
tion and equipment of farm market 
projects (S. B. 551, approved May 6, 
1950). 


Milk Brand Names.—A _ proposed 
Massachusetts amendment would per- 
mit sellers of milk to use a brand name 
or trade-mark, provided they register 
with the Milk Regulation Board the 
brand name or trade-mark, together 
with a statement of the butter fat con- 
tent, bacteria count, whether the milk 
is homogenized or contains Vitamin D 
and the various grades established by 
the Board with which the milk con- 
forms. Failure to register the name of 
a brand name or trade-mark subjects 
the seller to a fine of $50 (S. B. 648). 


Agricultural Seeds.—In South Caro- 
lina every package of agricultural, vege- 
table, or flower weighing ten 
pounds or more, delivered to any person, 
for seeding purposes, whether the business 
residence of the seller is inside or out- 
side of the state, must carry the tag 
prescribed by statute. Previously, the 
requirement applied only to sellers in- 
side the state. (S. B. 525, approved 
May 6, 1950). 


Virginia has created a state seed potato 
committee and has authorized it to in- 
Irish potatoes sold 
for propagation purposes. If disease-free 
stock is not available, however, the 
Commissioner of Agriculture may per- 
mit, for temporary periods, the sale of 


seeds, 


spect and certify 


substandard potatoes (H. B. 612, ap- 


proved April 7, 1950). 

A Virginia amendment makes label- 
ing requirements applicable to seed sold 
for other than sowing purposes as well 
as to seed for sowing purposes. The 
Commissioner of Agriculture is given 
authority to establish tolerances (H. B. 
499, approved April 7, 1950). 


Corn Mills.—A South Carolina meas- 
ure would provide for the licensing of 
corn mills and would regulate the sale 
and labeling of corn meal (H. B. 2295). 


Milk.—No one may ship milk into 
the State of South Carolina without 
first having obtained a permit from the 
Department of Health, which has been 
authorized to issue monthly permits 
and to renew them on a monthly basis 
(H. B. 2227, approved April 3, 1950). 


Narcotic Drugs.—A New Jersey 
amendment extends its definition of “nar- 
cotic drugs” to include amidone, mari- 
huana and isonipecaine (A. B. 217, 
approved May 1, 1950). 

Similarly, in South Carolina the defi- 
nition of “narcotic drugs” has been 
broadened to include amidone, isoami- 
done and Keto-demidone and also any 
drugs classified as narcotics or opiates 
by the Federal narcotic laws (S. B. 181, 
approved March 11, 1950). 


Package Commodities.— All commodi- 
ties in package form would have to be 
marked with the net quantity of the 
contents, under the provisions of a New 


Jersey bill (A. B. 265). 











Books 


Basing Points 


The Basing-Point System. Fritz Mach- 
lup. The Blakiston Company, 1012 


Reports to the Reader 


Walnut Street, Philadelphia 5, Pennsyl- 
vania. 1949. 275 pages. $5. 

“The basing-point technique of pric- 
ing makes it possible for any number 
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of sellers, no matter where they are 
located and without any communica- 
tion with each other, to quote identical 
delivered prices for any quantity of the 
product in standardized qualities and 
specifications, going to any of the 60,000 
or more possible destinations in the 
United States. 

“The economic consequences of bas- 
ing-point pricing may be conveniently 
listed under the following six headings: 
price fixing; price discrimination; wastes 
in distribution; concentration of con- 
trol; retardation of growth; distortion 
in location of capacity. All of these 
factors may be reflected in the level, 
flexibility, and structure of prices con- 
sumers have to pay for the products 
sold under the basing point system 8 

The above excerpts from Dr. Mach- 
lup’s book serve to illustrate its topic 
and its theme. As an analytical exposi- 
tion, the book is excellent. It reduces 
a complicated problem to terms an 
adolescent can understand; the step-by- 
step progression of the economic analy- 
sis is presented in terms of arithmetic 
rather than in terms of calculus; and 
the clarity of treatment extends to the 
discussion of business ethics, legal 
norms and political values. The ele- 
ment of persuasion and indoctrination 
that is unavoidable in a book dealing 
with so controversial a topic as that 
pointed up by the Cement Institute case 
is minimized as much as it can be by 
the author’s explicit recognition of the 
conflicting values in our society and by 
his candid statement of his own prefer- 
ences. The book can be read in five 
hours. 

Flattering as such a commentary 
might seem, it is only what a reader 
would anticipate in the case of an author 
with so many professional distinctions. 
Dr. Machlup is the author of nine books 
(which have been published in German, 
French and English); he presently has 
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a chair at Johns Hopkins University 
and has lectured as visiting professor at 
eight other American universities; dur- 
ing the war he was chief of the Division 
of Research and Statistics in the Office 
of the Alien Property Custodian; he is 
a member of Phi Beta Kappa and sev- 
eral professional societies. 

The chief ground upon which the 
book might be criticized is suggested 
by Dr. Machlup himself in the preface: 
“The book is poor in statistical 
material. This, perhaps, is partly due 
to innate failings of the author, but 
chiefly to the fact that most of the 
relevant data are closely guarded busi- 
ness secrets and some are unknown 
even to the businessmen concerned.” 


To this criticism might be added the 
observation that the ordinary business- 
man (as distinguished from the acade- 
mician) might be reluctant to accept 
some of the assumptions made by Dr 
Machlup and his professional brethren; 
to this extent, he could not agree with 
Dr. Machlup’s conclusions. 

Note, too, that the legal status of 
basing points may be somewhat changed 
by S. 1008, which is now in the hands 
of the President. 


Patent Applied For 

Patent Tactics and Law. Roger Sher- 
man Hoar. The Ronald Press Com- 
pany, 15 East 26th Street, New York 
10, New York. 1950. 352 pages. $7. 

This book is a treatise on patent 
tactics, plus a translation into plain 
language of as much of patent law as 
will enable a business executive, an en- 
gineer, or an independent inventor to 
understand and cooperate with his at- 
torney when dealing with a specific 
patent problem. 

As a third edition, this book is the 
answer to the March, 1949 revision of 
the Patent Office’s Rules of Practice 
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TAXES-—The Tax Magazine 


Informative CCH Publications 


Insurance Law Journal 


% Month after month, this helpful magazine 
presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, 
comments on pending legislation, rulings of 
state commissioners and attorneys general, 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 
ance law men. Emphasis is on the insurance 
law fields of Life, Health and Accident, Fire 
and Casualty, Automobile, and Negligence. 
Issued monthly ; subscription rate—$10 a year, 
including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 


administrative rulings relating to tax laws, and * F 
other tax information, book reviews, etc. . . Ei ily 
The editorial policy is to allow frank discus- 

sion of tax issues. Subscription rate—$6 for Baie | 


12 monthly issues. Write for sample copy. 





LABOR 
LAW 
JOURNAL 














Labor Law Journal 


¥*% Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relat:onship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 


Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate-—$6 a year. Sample copy on 
request. 


Direct all orders to 


COMMERCE; CLEARING; HOUSE, INC. 
PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVENUE, CHICAGO 1, ILLINOIS 





